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professional livmred liabilivy company,
MATTHEYW I KELLY snd JANE DiOE
EERLLY. husband and wife, KEVIN .
MECOY and JANE THOE MOO0Y,
hwsband and wile,

Conerdetendarts.

Drefendants, theowgh counsel undersignee., jnoresponsg ¢ plainef s Complamg admit,
deny and allege ws follnas:

FARTIES AN TURISTHOTION

. Defendants admit an iofwrmatien and beliel the allegations of Tarasgeapl L.
2. Defendaats admit the aliegations of Faragraph 2.

Defendants adanit the allegatians of Paragraph 3.

L)

4. Defendants admit Lhe allesations of Paragraph 4,

HEEACH OF COMNTRACT

3 In rasponsc to Paragraphs 5 — 14, defendents afficmatively altege that plainritt haz
no writlen fee ageeement Wik defondans and therefore has nn enfrrecakle contract with
datfondants. FE 150, Arieoma Rules of Peofassional Condeect.

QLANTUM MERUIT

a. I response ta Paragraphs 15 - 19, defemlanls alfirrnalively allepe that plaio ift
aas noowritien fee agreement with defandanrs and herefors haz no 2.aim Jar Quanmumn Merit.
FRIShY, Artcona Bules of Mrofcssicnal Cordacr.

DEFENSES COMMON TO ALL COLNTS

7 Plaintitf s Complaiet Giks Lo sate a claim upan which eeliet may be grantad. Fule
1 2000re, Ane. I Ciw, B

. PLunlilT s Complainl was filed in vialation of Rule L), Arix. B Civ. P




L3

LN

e |

L4

L5

14

24

29

26

, WHEBREFORE, having fully answered planciffs Carnplaind, defendants pray for:
{ad an erder dismnixsing plaiolill™s Complaiol and da laie i iake cothing thereby,
(k] For un avesnd -Llrlﬂ.".:.'l.b:.l: cosls mcieeed,
{3 for sanclivns pucstanl o Bole 11k and ARS §12-34%; and
() tor suck other and facther reliefas the Clowrl desmes just.

COUMNTERCLALM

Lt suppratt of their coapterclaons, coumenc laimants allege as Gl

[ The admissions, demials and allegagicns of the preceding ]:ﬁTJgraphe b this
Angwer aso nearprrated by relerence.

LI, Cousterclaimants Albert Carloge, ML and Bichelle Carlotd, MM, kusbamd amd
wite, reside in Austin, Traviz Coonty. Texss and Scartsdale. dlarizopa Coungy, 3170na.

2. Counterclaimant Desert Palm Surgical Groug iz an Arizema professonal imitsd
Tiahility corporation with its principal place 2fbwsiness o Scottsdale, Marscoepa Colnty, Acifond,

17, Countardetendants Barthewe | Kelly (heliv™rand kevin O Mooy BeCue™
are eltorneys lisensed o peactics in Arigona and precticing law m Phoeowe dancops Counly.
Arizona.

4. Counterdefendant Kelly deCoy. PLO {MKelly MeCoe™) is an Anzona limited

Tliebality Jaw fum with its principal plase of business o Phosnix, Moricopa Counly, Ariecr.

15 A7 all times material to chis < mmterelaim, Rel'y and beCrey scied wm behall ol
thear Pazpective marital communitizs.

14. Al all cimes matecia] o dhis rontecelaon, kReliy and MoeCoy acted as aecnis,
cowenars dnd 2rnphovess of Kelly MleCny.

7. Foelly MeCoy is vicaticusly lialxe tor the acts snd nmissions ol Kelly sod boCey.

LY}
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COUMNT AINE_—_PROFLSSIONAL MY GLIGENCE 4 ALL

COUNTERINEFEMNDANTY)

1. Counegrdetendants owed connerelaimants & duty of prvviding lepal secvices in g
competent and professional manner, o wsccondaece Witk staodand of care inposed upon a
rcascnably prodent Aricemy slleaney.

19, Ceuntecdefendants Beld themselves aut 2 skilled w mals. appeals, bankniprey,
cormaeryial Lz ion amd Jethmation.

20, Counlerdefendants Lickad the gkills requized o nerforn in acoordance with the
appropriate standard oo cars.

21, Cocolenlefsndants Tailed te comply with the appropriate standard nf care ntheir
12 presentarion o countere laimants.

22, Cownterdetendants proximalely cansel barm Lo e coonter: Barmane theoogh
newligencs i Lthe i representation,

23, Llamages proximateiy censed by neghgenes of the cronerdetendants inclades,
but s not limited @, the Inability Lo sustain a tew] verdiet of 312,004 A% Y4 for the Teasons stat=d
by the Coucl of Appeals in Desers Polin Surgion! Growge v Peiea, 230 Arce, 568, 343 T34 438
{00 App. 20150

CODNT TWO—UMILST ENBICTIMEMT

{(ALL COLVNTERDEFENIYANTSY

b Ike admissivns, deials and allegationz of the preceding parsgraphs ol this
Amiwer are incerporated by reforerce.
235, Fecs charaed and collected by counterdefendants werz nol earncd and mvst be

refiladed ra coumers minans.
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24, Tounterdefondants were anjustly enciehed by virue of ther oilluge apd enllecting

fos boowhick they were nal eniitked,

NAL INFLIC'L AT MSTRESS

{COUN TERDEFENDANTS KELLY AN MOCOY)

a1

27 The admissions, denials and allesations of the preceding paragraphs ot this

Arsvect 20¢ inearpurated by reference.

R Eelly and MeCoy cnzaged 1o extrame and oulrageols cotdact.

20, Kby and MedTay's comluct was intentional and ceckless.

i Kelly and MeCoy knew that their condust waunld result in emadional Jisleess ]|
enaned in this crmluel veeandless.

31, The conduct by detendane Kelly included appearing lur acal argunent al Lhies Cowte
iF Apneals in whet sppeansd o che Carlelts to be an inlost icarad stanc.

52, The canduet by MoCay incloled ecntinuing Lo work and te hill en the Caelaris’
matter afler being specifically and repeatsdhy insrucicd riAa ue do so.

11, Kelly and MaCay acted, knowing Lhes their conduet coeared @ suhstantial risk of
sipnificant harmn.

24, Kellv acted witk an 2vil hand puided by an evil mined.
35, Moy acted with an evil hand guided by an evil mind.

S6 {ownterclaimants are entizled ) puniilve damages 0 amoost seilicient to doter
suchk ¢onduct o the fomre.

WHERFFORE, coumerelannants pray far judgment ag tallaws:

i) For compensatiery damdges inan anieunt 40 b prraved L ral:

(h) Tar punitive dameages inan amount suffickent to deter such conduct in the Tutie:

i) For taxahle costs nested;

Ln
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¢dp Al for sach pther and fusther eediet the © vurt deemns just,

E-TIiled thas X day of Mav, 2018

Copies F-Mailed Lo:

Walid A, Zarih

koslby Moo, 1AL

I E. Talrm Lees, Suite 300
Plioemx, A7 A5004

DATED this 2 dan of Maw, 2013

CALVIM I RALIP PLLAC

I

Calvin L. Baup
Attornes [or DefendantssCounterclairnents

Dzbwg, Kazan & Westerhauszn, [

.-"'fﬂ'll ) -Q{_:_,:?'R
R_F-‘_"L"d--hm_t\d_..r___ For

Lurry 1. Dghus
Co-grnnse. for Defendunls'C cunterelaiimants
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Attorne s tor DefendantsC ounterclaimens

SUPFRIOR COURTOF ARTZONA
COUNTY OF MARWCOFA

EELLY WOCOY, PLL, an Ao
professicnal limited liability company,

Flairn il
.
DESERT PALM STURGICAL GRONP,
P10, an Arizers: prolessienal lmited
liahility cempany; ALBERT T
CARTOTTL ML ol MICTTELLE L.
CABRET-CARLOITTL bALY, hushand and
wife,

Trefendants.

Clieis DcBooze, Clere -'ILT i
**= Flecaronicicly Filed] *=*

M De La e, Deputy
-8 3015 B
Eilingg 10k #314:182

B €V RN | L2

|

| MOTION T DISMISS
AND

| MOTION FOR SANCTLIONS

DESERY PALM STUROICAL GROP,
PLE, an Arlzoma professionsl limled
liahiliy company; Al HERT E.
CARLOTTE, MM and KICHELLE 1.
CABEEL-CARLITTL M. huyhand and
wife,

Counlerclaiimangs,

Assigred 1o the Honorablz Karen Mullios
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KELLY RCOCOY, PILT, an Aicon
protessional limited liabiliry compaoy,
MATTHEW . EEELLY amd JTANE Dk
KETL.Y. hnsband and wile, KEVIM
RCTORY and 1AE THOT WD,
hushund and wife,

Lounterdelemlancs.

Detandants, throwgh counses umlersigned, pursuant 1 Ruales 12{b7G; asl 11¢a),
Anr RO Poand AKS £612-24% - 350, move o Jdismiss for failure 4o state 2 claim,
[ synetions for the sioladon of Rule 11{a) and for au award of attormey”s feas and costs
urnecessarilv incurred to defendd this action,

WMEMORANDUM OF POINTS AND AUTHORITIES

Plaimills Complaint containg two counis: [reach of Congract and Quartum
Merwit. The Complaior referepses multiple “retentions” and ~sogasement agrevrents.”

Mowhere is there sny meference to the written agreemer required 3y ER L{h

(b} The scope of the representativn and Uie basis or tale of the
Fee undd expenses Gor which the clieal will he responsible shall
I comniunicated to the client in writing, belore or within s
regsonable tine afler commencing (he representation, cacept
when the Jawyer wall charge o regularly reprusanted client on
[ saarne Pasis or rale.

Rule b} 6] Entitles Defendants to An Order Dismissin This 1 ase.

Ihe Comglaine fails to staie 2 claim upon which relich may Te pranted. Ruale
12{bii} Ariz. R. Civ, P o cousidering such a rivctecen the trial coart st ek gy rue

the allegaticns of e Complainl. Mobave Lispesal fae v L0 af Rimpman, 186 ATl

t.a
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343346 922 P.2d 308 211 (5.0t 1996, The Court looks only to the pleading itselfand
considers cnly well-pled facs, Cwldan v Auwre-Chenges fas Op 218 Arizo 817, 189 P50
344, A (5. Ce I8 Conclusions unsuppotted by well-pled faces are not considenal,
. : Stemifer v, Premivr Service Morreage, LEC, 240 Ariz. 375, 382 T*3d 74, 7934 CE,
App, 20160 I arder w2 be upheld wn appeal the Cewt caust find that the plunill would
net b cnlillé&l tor relief under any facls susseptible of proof. Merendez v, Faddook Fool

Comnshrzetany (o, 172 Ariz, 258, $36 P.2d 968, 971 (Cr App. L2910 T 3s the pleadas

1hu=den & nchusle ~a short umd plain siatement of the cluim showing ac the pleader 13

entitled to relis[™ Roswdwsd v, Kellog Brown and Roo, fac, 210 Ariz, 330 D15 P3d 124
(Ct. App. 20031, In arder tn do g0 ik this case, plaimtift must recite the existence ol 4
wrinten {ue geresment that complics with TR 1Mb)., sepre

it fevine v. Bariasen, Mitler, s Feldwan & Mednalfiv, PLC, WAV 0590,
[Decided 1/25°3018; Petition lor Review Pending, CV-18-0068PR) plaincitf Jack Levine
sied to recover coRtingent tees without @ wrillen {ee agreentent. Like plaintill i this
action, be allempied 1o cover bis oversight Ty asserting a claim: for guantem merwd. The
action wey dismissed under Rule 12{b)06) and affiwmed on appeal. The Court ab Appeals
pointed out:

Atthough “recovery under UOArRnr RIEFNI Dresuppses
that no enforeceble written or oral contract exists,” 42
C.IS, Implicd Crntracts § 62 12017y see alve B Corr. Grp,
Ie, v, Tewmey, 206 Aviz. 583, 50, 9 27 (App. 2004} (citng
Bifue Ridge Sewer faypravemelit Lisr, v, Lowry & dsyocs., fuc.,
14% Ariz. 273, 373 (App. [9861Y this does not mean the
remedy is available in every circuntstance where oo eontract
axizts. "|E]quitable relicf is net available when recovery a
Iaw is forbidden hecaunse the contract iy void as against

3
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public paliey.'" Lanid? v, drkles, 172 Ariz, 126, 136 (App.
VRO21: see alen Mumea v, Saba, 222 Ariz, 381, 587,127 (A
2009 {denying 1he plaintitt recovery in unjust creichment {ur
performance of illegal broker services); Porerson v Anderion,
125 Anz. 108, 113 (App. 1987) (denying tecovery for a
vontract ¢laim of an ou-vi-stare attoriey secking pavmest
pursuant 1o a tes-splitting amangoment that requined him to
praciice Jaw In a manner that sas against public policy.

Iaztease, p. 4, T8, (Emphasis added)

The Court provided the [ollowing explanation ol why public paliey dernands o

wrimen fiee aprernent botween lawwers and ¢lients:

912 The Arizonz Kules ol Protessional Conduet are desipned
to prevent horm and proceet clients. See e Zong, 1534 Ariz,
134, 144, 196 (19N8T) (eiting Otwalik v. (i State Bar Ase's,
436 UL5. 447, 46364 {19780, An ooul agreement for lewe]
SETVICCS May o lzad, misinlorm, ov corfiise the

FPage fi

client. See ER 1.5, eml 2 {"A writtcn statement cencerming the
terms  of the epgagement redace;s (e poszibility of
misunderstanding. ). Maoreover, wihen an atomey faila to
tollow FR 3.3, one o both parties may later 2empt to altar the
lermas of the represertatiom mslor pavment durirg the conrss
of itgation. A clieny dissatislied with the cutcome, may assert
he was misled by an unacrupulous lepal adviser and refise to
y the agrecd-upon amound, or an allomgy may spend mose
fime oo 4 case than anticipated and atrzmpt w0 increyse his
recevery 1o gbfset those additional experwires, Such dispuces
cevolve Into self-serving recolleclivng of how the agrecnient
was formed and whyt the parties intended af thye litigation's
chdtsed, A the disciplinasy jJudze stated io the cowse ol sepane
proceedings apaingt Appellant in connection with 1his muner,
ER. 135 "aveoids precisely the c¢hsos o the altomey clicnt
relaticrship |that Appellanl brought by seeking 1o ohigin a
divisien uf {he ees contrany o che ethical rdes,” Sze Fope
fevime, PDOJ 2017-9033 (Staie Par ol Anzona disciplimaey
proceeding Awg, 23, 207 (decision and orler imposing
SANCInns), al *27,

4
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The Court alse poineed owl that the failure Lo dogoment a feg agreemant 2 a3

viclation of the Arizona Hules Prolessional Condust,

€13 Keducing a fee aprevment o wiiing ullimelely proteces
both lhe attoeney and the client in the event of a fze dispuie and
cepkg to gvoid unhecessary litipation, Appellant did not
prpivace these pretections when he ubdertoos e Clients’
vepresenlulicn. 1liz activns vinlaied the Ardzona Rales of
Prefessiomal Conduct. amd his reliaoes upon e asseried
exizience of oral somtingent fov and division of fee ygreemeants
are veid ws apainst public policy, Thersfore, recovery m
gaedaTipl sprud 2 001 gvailabie.

Levine mvolves un oral costingent feo agreemept Plajedff Kelly MeCoy

aparenrly allegus he exisence of an oral houcly l22 apreemand. That said, there 15 [

bazis to distinguish the Leveme opition Devanse it does mob lur o the natore wf e
representation. Tt lurmes on the absence of a wiiting m acoordance with ER 1.5 1Mamhlls
Camplaint i2ils to state o <labn upon ahich relief may be granted.

Defendants_Are Entitled Wi Sanctions.

Arached as bxhibit =A™ i £ leter from widersignod counsel for defendants o
alorrey Walld Zaili, the Kelly MeCoy lawar 1ast sipned the Compilaite in this action,
E:ﬂﬁhit uA® inclucles a roquest 1o withdraw the claim pursusnt i the notiee privvision a3
ARS F12-24W L}

C. Atoney [ees shall not be assessed ifafter filcg an action o
volumtary dismissal s tiled for any claim or defense within 2
reasonalle lime efwr he attnrmey or paly Tding e dismissal

hrew of Teasonakly should have known thar the claim or
Jlatanse was without subslantial justificalion,

i, Pacifi sesponded personally ansl conveyed bis clients’ pasition: “{#0 ahead and fil2.”

Sunciions are gow appropriate under Rulz 114k and ARS §12-550:
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2 2-354h Dretennination of award: reasons: facton,

In awarding ultomey fees pursuant 1o s2cting | 2-349, the court
shall set forlh the specitic reasons for the award and may
incligde the follewing faciors, as relevant. in s considerasion:

I, The extent of anv 2lire made to daermine the validily of a
claim helore the clairn was assartad,

< The extent of any cffort made afler the comnmencement of
T action 1 reduce the nomber of claims or defenzes being
assertzd o 1o dismiss clims or defanses found ne o be valid,

3. The weatiability ol facks o assisl a party in derermining he
validity of 4 claim or deferse.
A. The velative [inaceial positions of de parlies mvolvad,

o, Whether 1he action was prosecited or delended, in whele or
i e, 1o bad faith.

0. Whelher izsoes of [act determminative of the validity of a
pacty’s claim or defeiise were reasonably in vonllict.

7. The extent w which the party prevailed with reapect e the
anaunt and number of ¢laims in conlmversy,

8. The amount and conditions of any offer of judement or
settlernent as related 1o the amoum and conditions of the
ulimate reliet granted by the oo,

Rule | ¢ sanctions ars 1o be imposed when a lawyer koew or shoudd have knawn
that the pleading being signed and filed was substantially lackin L in metit. Although
the Levme decizion was published less than 90 days ago, Bole 11 coses agairst low vers
have exiiled for decades, E g, James, Conke & Hobvor fue, o Lake Hovast | Yumbing
& fire Prowection, 177 Aniz. 316, R68 P.2d 329 (CL. APp. 1993% Bocne v, Nupericr
Corier, 145 Ariz, 235, 700 B2 1333 (S, C, 19835) Lven appbving Booer s racher
liherdd rule of, “a 2odul faith beliat, fommed on the Basis of that reasomable lvestinuljon,

that a colarably claim exista. " (Td. a2 13410 signing the Complaint inthis action violated
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Rulz 11{k}and wamants sanctions pursaunt to ARE §41.2-34% and 12350, speciiically,
double damages of $5,000 plus attomey's fees and costs invurred 10 2efend s agtion.

The Subject Of The Levine Decision Was Disciplined For This Conduct.

O Seprember 28, 2417 the Prosicing 1Mseiplinary Judge published bis findings
17 PI-20H 729033, stybed *In The Matter Of 4 Suspended Moember OF The Statz Bur
Of Arizona, Yack Levine, Bar Mo, 001637, Responden.”™ (e of the vounts resulting
in fwther discipline—to a4 lawyer well hnown to the Slate Bar Discaplinary
Commitiec—wys the subjoct ol the Levine v Mlarfasos. Afiler, Pirr Feldmar &£
e dnodly deeision. This caze and the underlying disciplinary under arose rom conduct
virtually idertics] to the events leading wp & the case belore thiz Coun, The Final
fudgmer and Oeder is attached as Exhibi *B.* Thoy Ordee states:

In Counl 1, Me. Levine atgued be “udally complied with all the
cequisements ol ER 1,3g)." because Mt date, Lhere Ilas heen ou
divigsion of apy fees Lotween Bespendent and Allerney ey
Frmwiede”  (Emphusis i orginely  [Leving  Prehearmg
raemaracdui. ) Hig areumesit @ils. He seeks 10 cbiain that which
thy ctrieal roles categuricadly prohibin undee the fets befors us. Mr.
Levice statcs he reliss on the Eee ppreamant the Crbardts signed
with Mre Frumwiede becanse i “expegssly sulhurized [l
Eromeieds o assaciale coanzal.” (Cmphasis in origimal). [13 ]
Sugh relivnee i sevealing.

Exhibit “B* at 20 (Erophagis sided)
Thc Creder vorksisdes with:

We find there was e ER 1.5 compliant appraval in writing signed
by the clients. He may have had an informal velatonship with
Frunmwicde. But the |anguape of the mle ¥ clear and cxplicit. The
clienr st aeeee Vin o writieg s1eoed by the clienl.™

Exbihit “B” at 23 {Tmphusis added}
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Defendants Are Entitled To 1he Remeadies They Seek

Takicg all wliegations ol plaintiil®s Complain as true. i sl taila to stale 1 claim
upun which relied may be pranted. Lawrers that choose mal 1o commaly with CR 1.5
carnot seck judizial assislunge 10 coilest unpaid foes. In whdtaon, Jaw;;t.:rs [Ning casas
in the Superion Coun are held o koow oot only the law but also lhe Rules of Civil
Procedurc, Bule 11(b) imooses a duty to certity that a cluim or defense is supported by
both law ol faces. The Complaint o this action was Oled in vielation i that male,
Liefendants are entitled not only by a dismissal with prejudics but alse to sanstions Lo
inebade their [ecs, costs and Joable damages ap to the stalafory trax imum af 5 000,

This Ceurct ia respeetiully saquested 1o grant the relied the delendarts seek.

DATED this 3 day uf May, 2068
CAL VIS LURALE, PLLC

0.
S’Mﬁnﬁ_ﬁ

Calvin L. Baup
Artorney for Derendants Countercloimants

Dzhus, Karan & Westerhavsen, 1id

AT

. ",

—— S owts—— Far
Ly L. Dhebus '
Co-coumzet For Delendarts Counlerclaimants

——

Li-Filed this ____ day of May. 2018

Copics E-Mailed to7
Walid A. Farif)




Felly MeCoy, PI.C
340 K. Palm Lane. Nuita 300
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- professional lmived Lability company; ef

i else, oo af Coart
T Electreooally Foler, 234
k. Vepa. Depuaty
MRS 2o M
riling 1L Q346300

Kelly it MceCoy
FLG
G40 E. Palm Lone, Hule 300
Phveix, Ananta §5002
Telephone GE23497-74237
Fazsimie (4021 &47-2184
Walid A, Farili (A Bar XNo, 023073
1eaxcitkeel lv-masny i h
Artrorayy lor
Flaindi ITreokn e rde-endants

I THE SUPERIOR COURT OF THE STATE OF ARTZAONA
™ AN FOR THE COUNTY OF MARICOPA

EELLY MOCOY, PLL, an Arizona
‘|l prodessinnal mated liabihcy compeny. M, CWAOIR-003112
Pluiniill,
W HESPONSE IN OFPOSITHIN 10
DEFENDANTS' MOFLIMON TO IMSRTSS
DESERT PALM SURGHIAL {FROLE, AND MOTION FOR SANCTIHONS

PLC, an Arizona professional Emiled
liability comypany: ef ol

IYeferdants. |

| {Assipnesl G e Llen, Eaven Mulling)
DLCSCRT I'ALM SURGIC AL GROUT, |
"L, an Atizena peofessional limaled !
liability comtpaiy; of 2.
Connterclaimants,
"
REIT Y MOCOY, PLC, an Arzooz

.

C ounterlelerclanes .

Plantift Kelly McCoy, PLC, an Arizana professional bimited lability company {the
SFicm™), mespunds in oppesitiom 0 defendarts’ motion to dismiss wnd metion tor
sanctions. Meither motion 33 well taken and moesl be depied. Altermatively, to the extent
the Court {inds that the Firm's complaint fai's to slale a claim upon which rehel can be

mranted, the =emedy s o allow the Fiem the opporiue ity i amend i coroplaist o assert




k.3

Lo

£

"

[TE]
-

Ly
-1

|[he “magic lanmuame™ defendanis argue iz missing, rather than the Dowconian remedy of
dizmassal with prepulice.  This respaone 15 sogporied by the Tollowing memorandum of
poni s aned atthirioes.

MEMORANDLUM OF POINTS AND AUTHORITIES

Relying upuon the Ethical Reles, delendants suggest that the Fire has failed to state
a clanm for enher breach of contract o guambon soreil. Detandants” arsorents ace
wilhioul nerit.

A motion to disnuss parsuane to Ariz. BOiw P 12{LW6E} 15 desipned to et ﬂm;
lepal sutticiency of the commplait when aceepting as trae the alleganons of the complaint.
Farks v, Macro-Dhwamics, fac, 121 Ardz, 317, 519, 391 P23 WS, 1007 (Aps. 19740 I:T'.-'!l.é
Fule L2ih) muien oo odismoiss doe fadltee to stape 4 claim, Which assirnes e complant’s
allewmdioms are Lz, attacks the Tegal sufliciency ol The coanplainl™.  The salien
allepations of the [Fann's complaint inelode:

' Detendants “retained the Yoy to represent themn in state cowt Litigarion,
A A I

' Defendants “retained the Firm™ to rcpresent themn in related baokruptey

proceedings. Ao a0

. Mefendants “retained the Fieon™ v ropresent ther in conneetion with an
appedal Lo the Anzomg Court of Appeals. 2 atg 7

. The Firm ~periormed 12gal services™ omBehalt of the defendants imoall three
mtlers, fof |21 8, |

. Detendaos “failed and refosed o pay all amowtts due and owing for
aervices rendared ™ Id at Y9,

. Diztendan=” failare o pay for legal serviezs “has reswlted in a material”
hreach of the ergagement agreement bopween the Fiom and [defendunts].™ I8 a0y 10,

. “As w resull ol defendants” breaches of the engapement apraements, the

Firm has insurmed dumages.” Al ac P 11-120




(hese allegatioms, which are assumed e be troc, sel orth the prive facie climents
for breach of contract,  Charfone, fne. v Bermml, 207 Acizo 162, 170, 9 30, 82 IW5d 1103,
1111 {App, 20040 (hreach of vonlract clam requires existence of contrazi, bresch of the
conmact. and resulting damages).

Drefendents furtber conllate “he marksd clistinction hemsecn contingent  fee

|agreements and other snppgement sgreemenis between lawyer and client. The wie bpen

which datandants rely—F.evine . Haralson, Mifler, Pitr. Feldnu & Modanalp, PLC, 783
Ariz, Adv. Bep 6, T3d _ (App. 2M8) iz simply mapplicables to ihis matter.
Levine involved a lowser's cffort to regover a contingent [ee in guonfim meruit 03
sitwetion in which he did not bave a written fec agreement signed by the clients. ded at *1,
M 1. Ihe Cour of Appeals beld that, in the sbsence of a wotten fec aumeemeont, &0
attomney Ay not recover the guaktim merwd! value of bis serviges becanse wowritten

contingent fee agreements sre void as agalnst pablic poliey.” & {2mphiasis added),

Avcording to defendants, ne distine3on exizts bzrween the unwritien contingent fee
agreetaent in Levere and what delendants characierize as ab ondl bourly [ee apresnicrt,
Mefion at 5:10-14.7  Defendanls are inconect, Conlingent foe agreements are troated
umicpeely  from uther enpagement agreements,  Under BER 1.5(ch, # coniinpent fce
agrecment “shall be n a writing gigned by the elient and shull state the methodl by which
the [ee is to be deiermined . . 7 (cmphasis added). Pursuart wo B 1LMbBY, bowever, non-
contingent fee apreemants do not Teguin: a client's sigouure—-rather, the lawyer need
only provide to the clienl in writing *[t]he swope of the represeriation and the basis or rate
of the fue s expenses for which the clicnt will be reaponsible, .7 '[Tis is precisely what
the Fimm ¢id prior to underaking detzndzots’ represantation, Notwithstandirg, the Tirm
didd Tecaive its enpagement apreemnent signad by defendants.

Attached hereto as Exhibin *a," "B, and ~C™" are the wiitings evidenciag the facy
thal delmdans relained the firm te represert them io the state courl Jitigation, the

' The Ficn did psd allege rhal the enznecment sgreemais with the detendants were oral.
3




Lha

4

e |

bankrupley  proceedings, and the appeal, respeciively.  doreover, sliaching  these
documentis to 1% cesponse does ol transfom defendsns” Motion iglo 8 motion Eot
awranary Judpmnent undor Role 1200306), Ardr, B Civ. T Maters oulside the pleadinga.
o o include martes that, allbnrzh nor appended to the complaint, are central W 1he
complaint™  MWeakewn v Verde Wollnoss O, foo, 240 Ariz. 397, #02, 1 15, 382 P.3d

B1Z, 817 (App. 2016) deitation cmirted), review denied (May 24, 2M 7). The eogagemont

gzreements referenved in the Complaint are central 1o the complaint.

The Firm also assermed a claim (o grasmim mercd wopsther with 4 breach af,
contract cliim becauac, altheough it received a signed aopapeinenl sgroement Gom
deterdants, the Firm is unable to lecats the sigmed cogagement agreemenl. The inabilicy
o lecate the signed engagement agrezment, hovwever, s ool fatal to a claito far FUANITLN
merwis where the seape ol U1e representation wud Tasis lor the [ee was provided in writing
o defendants, the lewnl services wore actually performed, defendants received e benefit
ot thise services, and decendants a least pantiully performed their payment obligatice: for
those services.

Finally, delerdanits” vlaim {or sanztions is spuriots. Meither Rule 11, Arviz. B, Civ.
P.. nor A RS 8 12-349 provide a hasls to award sunwtions, The complairt filed agsinst
detendants [or reeovery of unpaid fees was ool brought for an improper pupose, has
eviclenlinry support, and was not heought wilbout substancal justi‘ication—i. ., groundless
ancd el mecke inogooed fach.,  Delendants have sicply fhiled o buner their pavment
obliparions and Qe Tirm is eotitled to recover the value of the services it provided avar »
severdl yoar Lume span.

COMCLATSION

The Firm has stated a claim tor bolh Breach of conttract wmul guantum et
Delendants’ offoms to avoid theie obliganions to the firm ave wdthout merl. Newertheless,
L the watenl the Court belleves thae the Ficon bas [iled to scacz a elaim for either cause of
gclion, Lhe Fumy tequests leave of ¢ourt to [1e an amended complaing to remedy oy

perccrved svor Inenpmal pleading, Daebe v Likgas, 216 Ariz. 408, 4159 24, 167 F.53d
4
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93, 102 CApo. 2067 - Before the thal court grams a Rule 12(h0(ay maocian fo dismiss, the
nenemoving paty shocld e piven an oppaetuniy 16 anend The complaint 17 such 36
armendment ouwres its defecs.™ {citation mmicted.  Finallv, delendunts have Luilsd o
darmetiirate withh even o wmodheurn of evidanse or srgument thal any sunctions ame
appropoale, Delzodanis” modion must be Ceneed inois entiroty,
EBESFECTFULLY SUBMITTED this 22nd day of May 2018,
EELLY MoCOR, P1LC
B s Walid A, Xarit]
Woalul &, Fant
34 E. Palm Lane, Suite 3Ky

Phocmz. Anzona 83004
Attoencys tor PlaintiffCounterdetendantsy

Origmnal e-fled and & copy
mnailed this 220d day of May 2415 to

Calvin b Ruaup
-and-

Larmy L. Debus
Liuwrencs I Kuran

Db, Koaean & Weslerhenwean, Tl

1335 E. Palm Lane

Phoenix, AL 83004
Attgrreys for Defendanc/Courtaeciaimants

& Walid AL Lasif

=]




Chris DeBoss, Clatk of Court
#53 Flecironically Filed ***
E. Ve, Pspity
Fear20e 25740 Pl

|

 Thompsan+Krong, IL.C.

- Favsimile; {520y 323-46]173

' EELEY MoCoy, PLC, an Aneona

Filrge 117 4aRx473

44011 Hast Fort Lowell Eoad, Saite 109
Tucson. AL B371Z
Teiephons: (320) BR2-9692

RusseH E. Krone, State Gar Mo, 915859
Fuossigibompronktone. cam

Wlaxwell T, BEiddiough, State Bar No. (32560
axiothompsonkrone sam

Atrorneevs for Connrerdefendanis

IN TILE SUPERIOR COLRT OF THE STATE OF ARIZDNA
IN AND FOR THE COUNTY OF MARICOPA

prodezsional limiled Labilily company, Copge NMomber CY20ME-HIL12
Maiauff, MOTION TO DISMISS
COUNTERCLALM
¥,

Asgigned to the Honorshle Foaren Molbins
DLSERT L'l M BURGICAL GROTP. PLO, @0
Arieoma profassianal Himted Tialaoy
sommpary; ALBERT L= UCARLOTTL, MDD and
BCHEIF [ CABRET-CARLCTTL MDD,
hshand ard wife,

Natendants.

12EAERT Pald SURGICAL GRAUP, PLC. un
Arizona professiona: lamuted skl
company; ALGERT T, CaARTCGTTL, M1 and
MICHELE Y. CABRET-CARLOTTI, ML,
Musland and wiafz,

Countarclaimants,

L
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i oAATTHEW T BELLY and JTARE IWE BOELLY.

EELLY MO0, 1ML, an Ariznans
profossional dmited liabalies coumnang:

husband and wite; KEvIN T MoCOv and
JoE DB M COy  husbund und wite,

Counterdelendants,

Plamnii(f Kelly Mo Coy, PLC and Countercerendants Matthews: 1. Kellv and Kesin O
MWetoy {collectively, "Plaindtts™). by 2nd through their zrtomeys undensivned, respecthully
moves this Cowrt o disiniss the Counterclaim Aled by Belendans Cownterelaimants
{Drefendants™), This Morion 13 made prusuant to Bale D2(b)EAY, deiz B Coe P uml Lled o
the aeounds that Refendants” profiessiomal negligence and indenfional inflicclon of cmorional
distress copnterglams are barred by Lhe applicable staluie of hmitations, and that the i anjust
anrichment and interstional infiztion of emotional distass coanterclaims de oo 2omply wilk
Arivona’s ooty pleading standzrd.  This Maotion 15 supparted by the accompanying
helemorandum of Paints and Authorities.

MEMORAMNIUM OF POINTS AND ALTHORITIES

1. FACTS AND PROCEDURAL BACKGROUND.

Maiatitis filzd the Complaine in this acticr on Februay 27, 2018 The Complaint
alleges the nen-payiment of tees rendered in coomection wirth Plainifs' represenlaion of
Defendants in Maricopa County Superior Coart Case Number CW2ZI0E-0 (46, Devert
FPala Surgical Grows, FLO, oral v Sherry Perta, ef. ol {the "Orizizal Action™}) togedey

wilth mpressotalion m oo eelaed banboupley poocesding,. & ore Petio and Cererr Palm




wirEioa! Crrope, PLO ed el v Peita, case mos, 20 2-bke-03464-H ) Hand 2:1 2-ap-0T5E6-RI1,
respectively he *llankeopoey Proceeding™), and the appeal froun the judgment enteved in the

Chzinak Action, Deseet Palse Segical Growp, of al v, Petta, case no, | CA-CY 1505746

© fthe Appeal™). Defendancs filed their Answer and Counterclaim {the "“Cownterclaim™ in

the imstant mateer on May 3, 2018, Sve Court filo.

Aa part of irg Counterelaio, Drefenduonls allepe lhree disline causes of aclion against

o Plaiatiffs, Firsl, Delemdants allewe that Plamtitfs commicted prodessional neclipence vy

failioz to adhere o tac appropriate stendacd ol care inorepresenling Delepdans m lhe
Crigtnal Aclion and in detending, the mial verdict on appeal.  specifically, Lefendants
cotrand chae Mlamtita’ alleped neglizenes srses from the “mability o swsiam 8 al verdict
o B 12,008, 43496 for the reasnns stated by the Court of Appeals”™ in Lrererr Palm Surgical
Creomip, PO v Pefea, 236 Ariz. 508, 343 P3d 438 (Aop, 2015), review denfed July 30,
2015 Countzrelaum. 9 18-23,

Dicfendants allzze cojusl enochment a3 their second eontarclaim, stating only thal
tha [ees thal Paintiffs charged and eollectzd were uneaned and unjustly ennehed 1hena (e
Liefendaats' cetriment,  Oocmterclaim, 79 24-26.  Finally, Defendamws also aszsert un
nrentions] inliction of emotional disress coumerclaim against Plamtiffs.  Namely,
Dielemlamls allzge Ihan Kevin MoCoy™s billing practices were imnproper, and blaithew Kelly
appearcd for oral argunem on sppeal inothe Original Action o what aopeared 1o be an

inoxicated statz. Counterclaim, 1] 27-246.




1. LEGAL STANDARD.
Darendants have Gailed o state any claim upen which reliet’ can ke granted and

secordingly, the Counterclzine should B2 dismissed inois eolmely. Rule [2{ERAD

CAriz RO P A motion o dismiss Cor Fadore ooostale & claire: uncer Rale 120N gk, Anz. £

(i P tesls Lhe Lornal sulliciency of the claims Goc relicf, Moresia v Samerices Ilzalth
S, 190 Ariz, 345 546, 947 P24 907, 520 (App. 1497 While the Cowt must treat the
factual 2 lezations as e indeciding amotion to disoiss, his presumap ion es nat exend
te conclusinns of law ob wosarranled deductions of fact. Fodk v Proenix, 27 Anz, App,
144, 150, 3351 P.2¢ 508, 500 (19783, The Court iz "lmited W considenny e well-pled tacs
and 3]l regsonalle imerpretations of those [acrs”™ and may no “specudate about hypothy el
Facts that mdghl clille the [alaimanis] o rebe () Cllien v, duto-Chwrers fns, Co (218 Az
417, 419,04, 189 P.Ad 344, 3544 {2008) Moreover, *a complaint that states only Jegal
conelusions, without any supporting Lol wllepations, doss not satisty Anzona's mutice
pleading slandard,” fd at 1 7, 189 P.3d a0 346, The aititative defense of satote of
linticacions “is propery raised In a motion to dismiss where it appeaes trom the tace of the
somplaint that the claim is barred,” Ansos v dm. Maotors Corp. 135 Az, 420, 421, 747
P.2d 581, SR2 {App. (98T (vitkig Dicenso v, firvant £ir Condiconing Co., 131 Axig, 603,

B06a, 643 .34 701, 705 (1H82]).
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IIl. ARGUMLNT,

A Defendants' Frofessional Neglipence Comnlerclzim is Time-Burred.

The applicable statwtes amd coze law mandate the dismiissal of Defendans:
prolesstonal negligence counterclaim, In Arizona, a twe-year Bmituions petoad applies to
professiona noglizence claims. Ser ARLS, § 12-542y Cammen v, Hivsch Law Offee. PO
2EZ AN LTI N7, T8, 213 POC 3200323 LApp. 2009), A protessional negleence claim
accrues wWhen “ i ) the glainuf] knows or reasonahly shoubd know o he atcartey’s newlizent
crndiet; and (2] the plaintifFs damages are wscertainalle, asl oot speculative or ¢ urtt]'ngen:..“
Kliey v Jermings, Strouss & Salmon, 187 Aniz. 136, 139, 927 .2 796, 799 {Apyp. 19961,
The se-called “dizeovery male™ is also materiul to legal malpractice claims, and applics "o

only 1o the discovery of negligence, bul ulso to discuvery ot catsation and damage,”

o Cimmercial Union des. Co v, Lowis de Rova, |83 Az 230, 133, 02 1 .2d 1354, 1357 CApp.
1)

1093} Accordingly, “the limitalions period starts o rog when te clien] hag suffered bamm
and Kneews v should have kaown thar dhe harm was a divest resull™ ol the artormey's alleped
negligence. Keagion v, Ofeotr, 216 Ariz, 5672, 565,99, 169 B34 927, 925 CApE. 2007).
Here, the Cowt of Appeals reversed the jury verdict i the O eezal Action o Janwary
15, 2005 See FPertg, 236 Ariz. 368, 343 P2 438, review denied July 20, 2015, As
Defendunis” Counterclaien siaies, it is clear that Fe basiz of their ddmiages asising, [rom”
Plaintiffs’ alleged nepligence is the m's cinability lo sustain a sl verdies of
S12,000482.96™ in the Appeal.  Counteccluize, 4 23, Thus, he allezed damages chat

Lretendants sustaned boearme Mully known 1o them on that date, Deferwdanis knew widt
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cerlainty as ol Jarneary 15, 2005 that they would be requared to either parsie review o the
Arizama Supreme Coort or rety the case. Keowdion, 214 Ariz, st 9, 16% F.5d ot 929
L Loweaver, they only brooght this cause of aclhier en My 3, 2018, nearly Oleen months aTer
ke sxpiraliom af the dimitations peeiod.

Al any rate, thers is no guestion that Crefendasts” claim for alleged malpracics
averued oy Buer ghean whens the Ariaona Supreae Court denied resiew on July 20, 2005, See
Fetrur, 236 Axiz, 568, 343 P2 438, Kowfinar v Jesver, R34 FoSapp, 20943, 9546 (10, Ariz.
200 2} {eiring Amfuc Disiribuzion Corpow Mifler, |18 Aniz, 152, 154, 673 PL2d 792, T4
{19831 the injury o1 damagng efiect an the onsuceessfial party is not ascentarnable uocl the
appsellate peocess is complated or s walvisl by a ladure o appeal™). Thetendanes folly
cxhastecl their appeilate rights on this date. Fren assuming that theit damages only becams
fully discoverdble und “yscertainuble” at that tme, Defendants would have bad 1o bring thei
aciion on urbelvre July 29, 2017, By waiting antil May 3, 2018 o dils neir Countgerelain in
1his aclivn, Delendanz® failed o beins a cause of action befone the slaluke of Limitatioms ran,
Accordingly, Ihis Court shoald dismiss Defendants” profzessional nepligenoe counterclann tor
being thne-barrzd,

B. Defenidants’ Unjust Enrichment Claim is Legally Drefective as Pleid.

A parly e king aowdost encichiment claim rust prove the following elements: {1 an
enrichment, {21 an impoeveristunent, {37 & connection between the cnnchment ano
impoverishment, (4] lhe wbsence of ustitication for the enrichment and impoverishment, and

{51 the absence of 4 renedy provided by low, ity 5f Sicrra Fiste v, Cevaive Erlers, Inc
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144 Ariz. 375 381 42,607002d 1125, 1131-32 (App. 19234}, However, the “mere receipt of
a bencfit 1s Inzuilcienl™ 1o maintain an entitlement o compenzation uodee this caase of
gelion. Fregman v Soechveh, 228 Ariz 242231001037, 245 P54 UIT, W36 {App. 2411,
Rathar, it st be shoraen “that ivwas not imlended or expecied thag The services b rendersd
or the bene (1 s onfmed griuitcis i, amd et dhe Tenelilwas oo conferred affleiusly” Ll

al 27, 245 P5d at 93-37 (quetations smitted) (cirfng Pecatre v. Peeatts, 135 Ariz, 544,

C A3 66l Tad 1960 203 JApp. 19827 Even under Arizona’s Jiberal notice pleading

stardards, 8 parly s obligalion G proside the basiz of its aontlement o relief “requizes mare
than labels and conelusiers, and a fomrulaic racitation of the elemencs oF a cause of sction
will ool alo Duse v Lekiss, 206 Ariz 406, 424, 1 4, 167 P393, 111 (App. 200773
(ruencing Beil Arl Corp. v, Twombly, S50 108 544, 545 (200770 xew alvo Cullen, 2186 Aviz st
N7 189 P.3d at 340,

Drefendants’ Countarclaim corzoins only two pacigraphs which spell aut the bagis of
this cause of ction, and allege ooly that Plaintifls “charged and collected” legal fzes thar
“ovare non zarned and ooust be relimded, " an<d that this comduer anjustly ennched Plaint:fis,
Clonearclain, P 25260 With only thes: bare alleganons, Plannffs cannat meaiingfully
respond 1o the wssertions tharein, not have Defendants placed Plaintiffs “on notive ol the
specitic natore™ of thelr cownerclaim, See aizo Belen foan Dre', LLC v Brediep, 231 Ariz,
448, 456, 19, 296 P33 984, 992 (App. 2012)

Dicspite the relativels Low bar that netice pleading imposes, Delzmabants have

ponetheless failed to adequately formuelate the basis of their unjust entiebmert countzrelaim.
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This Jewves Iaintitfs puessing as to what actusl condoct may be alissue. This Courl is also
required L3 engagz in whelesale speculation in determining whad [acts cranspirsd (o
Fubstatiute this conaterclain, which is disfavored undar Arizena law, Crffen, 218 Arie. ulf
4, 159 [ 3d at 345-44, Accordingly, the Tt shewld dismiss Defondants® Tl sarichument
counlerclaim due to their insufficient and threadbyr: aticulation ol wdlegations subsdantia'ing
this claim. Alleroatively. Plaintithh mows 1his Court to arcler Frefendanrs o provide a nuote

definite slawcmenr before Plaindills Gle a resporsive pleadiog, pursnant g Bule 122,

Aric R Chv

. Defendants” Intenticnal I[nfliction of Eweupral Distress
Counterclain Has Reen Brought Cutside of the Time Allowed by the
sStatute of Limitations, and is Also Insufficiently Pled,

Detendams® intentional infliction of ernational distsess claim is also deticien) as pled

and barred by the statoie of limitalions. A party advancing an intentional infictian of

vmotiona] diateess Claim nss prove that ¥ the defendant cansed severs emorional distress by

* extreme and ootrageeus conduct cammitted with the intent fo canse emotimal clislriss or

with reckless disregard of lhe oear-certaiaty that such distvess woukl tesult®  Watking v

Arpcdde:, 239 Az 168, 171, € 8, 3687 Pad 72, 74-7% (App. 20160 The statate of

limitations Jor intentional infiction of emotiona claims in Arizona is b vears, See AR S

§ 12-342{ A} 1,

Assuming argremdo 10al this counlercliim s sufficienty substzotisted, it i3 flatly
barrad by the siatute of limitations. The Petition for Review Lo the Arizona Supreme Court

was detied on July 240, 2015, See Pedta, 236 Ariz, 368, 343 P3¢ 432 AU of the laetoal
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ogearrenc cs that Dietenconts allege insheir ntentienal infliction of entotional dizteess clum
all womld bavve gogurreal over badr yvears prior L ke date on which the Counderelain was
fled. A RN.E 1Z-5420A0 10 Simply put, the statuee of Tonitations unegquivoeally probibie
thz suvival of this cowterclainm.

Bven if not barred by the statute of [imitarions, Defandants’ similar negzlectfulness in
Pledcling this counerclaimn also renders 10 Tulalby defecive. Inthe Counlerciaim, Defendants
again [2il 1o alicec with any degree of specilicity which ol Kevia MeCoy's billing practicees
ot oy hills that he sehnutted e Defendants satisfy the elements of wtentinmal mfliction of
grnotiomin. disloess. Warkime, 2230 Arwe, at ) 8. 367 Pl &l 74-75; Bradiey, 23] Anz. at 7 19,
296 P38 a1 992, Letendants alzo allege that Matthewr hellv appezred tor oral arcument e
the Appeal it what Detendants subjectively helieved was an intowicated state, withed
sdvancing any additicnal factual assertions in support of thas claim.’ Taken together, these
allegations comsfiuis previseiy be Lpe of spesceluien “abou Eypedheacul Tots™ il Ao
colirns st serwpalonsty avoid i assessing the validity of a claing as pled. Sze Cullen, 218
Ane. a4, 189 P ar 34546,
1w, LCOMNCLUSIDN.

In light of the foregoing, Plaindifis respectfully request that Defendantz’ three

counlerclaimes ke alismissed i eheir enlinely for failume wstate valic cloms upen which relie?

' Plaioliths gadsmantly deny these evendy goctmread and agsert thae tke evicdence wall ulommate by
clisprose Delendants” nouling allegation. Howevar, as discussed dfra, this elaim still Tails
even though the oot mosc assume the inaih of the alizgations within the Counterzlain: for
pueposes ot deciding chis Mation, See Divon v, Chmianl, 22 Anz. App. 434, 431, 228 P.2d
181, 182 (L97d).
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can be grantzd,  ale JXRHG), AR CA P I the Court is not inslined 1o dismiss
Dretendants” unjust stricament courier: luim, Plaiatifes further reguest that Defendarms be
endered to provide a maore delinite statement i support of this cawse ol ation, pursun: to
Rude |24, Axiz B .Civ. ™
RFSFRECTENLLY ELHH.ITTED this 2™ day af Julw, 2014,
THORTONR RONE, 1007
B 3/ Musseil B Forope
Russcll E. Krone

Manwell T, Riddiough
Attorners fin Connferdefenuinns s

Criginal ulthe forezoing [1led
thiz 2™ day of July, 20 & with;

Maricopn County Boperier Courl
201 West Jefterson
Floenix, A7 85003

Copy af the toregning mailed
Ibis 2™ day of Julv, 2018

Calvin L. Raop
Cadvin L. Baop FLLC

T 335 T Palmm Lane

Phivenix, A B3004

- Alterrgvs far Defendants 7 Cowderciaimanes

| Larry L. Debuos

Eawrenee I Karan

Datms, kKaesn & Westerhauszan, [Lid

333 B Malm Lane

Fhoenix, AZ 85004

Artpragvy for Defpdants 2 Cownterclaimuniy

S Than Hollnagel

10
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Chiis DeBose, Clok a
*4* Eleciromzally Fil
T, LlIay = Diemany

Eiling ITF %5 1285

Calvin L. Ratp (004224
Calvin 1. Kaop, PLLC
335 E. I'alm Luane
Phoenix, Arx B3HE
602y 314-G811
CalipRaupLas 2o

Larry L. Dgbus {00207 7)
Lawrenca [ lhazan iG0543601

| Debus, Rusun & Westerhausen, Lid

135 E. Palim 1ane
Ploenix, Az §3004

(602 2578200
LLDNEDR W aw yerscom

Atmatmers for D fondants Conalerliimants

STTPERIOR CCOURT GF ARIADNA

COUNTY OF MARICOPA

FELLY MOCOY, PLC. an Arizooa Moy CW RG] 2
proteseionnl limuted hakbility company.

PMauditt, RENEWED
T MOTION TO DIGMINS
DESERET PALM SURGICAL GROLUF,
PL&, on Arseon professinmal Tinurad
liohility ceampany, AFBERT L,
CARTOFTTI, 30 and MICHELLE L.
CABRET-CARLUTL MDY, hushandd aml
witic,

Defendante. | :

DTSERT PALK SURGLUAL GROCE, : Aszigned to dhe Hooorable James [ Snzith
PLL, an Arzona profegsiocal lmited :
lability gonpany; ATBERT L.
CARLOTTL MDD ad ¥ICHELLE L.
CAREET-CARLOITL I, hushaml und
wife,
Crounterclamunts,

|'|:|_u_|||;

*h

[

o1 T
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KELLY MCL0V, PLC, an Arizana |
mrafessicnal linnced lighilice company,
MATTHEW LEELLY and 14M1E MIE
EELLY, lwsband acd wife, KEVIN C.
MOCOY and JANT. ROE MOCOY
huwsbars! and wife,

Countecde fenedants,

Drefendants, through connsel urdersignad, hored: remen: Mhede motion, putsuanl t
Rules 12{b)(6} and 1144}, Ariz, R, {fiv.. [ and ARS §512-34%9 - 330, 1 dismiss for failure
to state w eluim, [ur sanctions foethe vickution of Rule 11{) and for an award ol dlomey™s
fees and costs unnecessarily incuered 1o dlefend this aztion,

This Court Granted Leave o Amend

By minute entry order dled June 11, 2008 this Court ruled:

1T 15 ORDERFEY derying DefandamsiTountarclaimants® Mation L
Thzimise und Mrcian for Sancions. Plaictft is granted Jeave to amend
its Camplaml. The Amended Complainn shall be szparately Gled aed
served in aceordaneg with Ariz B OCre PO 1500020,

Rule 15¢5(5) Bequires Amendment Within Len Days

{2) Filmg and Rerporse. 1 4 morion for leawve 1o amend is
pranted. the maving purty must file al serve e smended
pieacliop within 10 days sttec the ot of the orler graoting
the motian, unless Cie courl orders otherwise. I the plaading s
one tx which 4 responsive pleading is required, an opposing
Py TousL snswer o otherwise reznond tooar smended
pleading within che time remaining for sesponse Lo lbe original
pleading, or wilbin 10 davs afler e amoended plaadiog is
servad, whichever is later, unless he court arders therwisa.

(Frnphisis added)

rJ
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Kelbv Moy Cannet Compiv with Rale ]5{a)f 5 Wilkout Vielating Bole 11jy)

Detendancs” Reply Memomodum sloted:

Amending the Complant while scomplying with Rule 11423
will net Lelp. Thiere simply s oo agreement we Be enfineed—
mensy 4 proposal which, by i own terms, requires written
accoptance to be operalive,

Diedzndunts” Feply Memorandom poineed ot that kelly bleC oy did necand conlki|
ot atlege an agreement or mecting of the minds becacss e very wrms of de propesed
tee asmeement ingluled aceeptance nowiiting as prool of wisenl, Tha: never ccouered.

T hers been mere than M dags boe Kelly MoCey has chosen not to aceept this
Courls ivitldon o amend s Complaine.

Defendunts’ Motien to Dismiss Should 132 OGrol:]

Thiz Court followed the comnpand of Bulz 15 znd beraliv graneed leava to amend,

1Kelly Mooy did oo do so ynd undoubted|y is unsyilling to do a0, dies 1o the requirements

ot fule 11{a). Dismiszal of the Cormplaind is now inocder.

Sanctrons Ace Appropoate

Diefendants were vequirad to eatain counse] 1o defend 2 Complaivr that should
never have been filed. They should recover their fres a4 a sanetion Tor the violaidon of

Bl 11430,

DATED thas 12 day of July, 2017
CALY N RAUP PLLEC

AN

Calvit L. Haup
Altomey for DefendantsAC onnterslaimanits
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Debus, Kazan & Westerhausen, [l

AR ES
- Fap

Larry L. Debos
Co-counsel [ Thefendants ounlerc i mants

E-Tliled this 12 dluy of July, 201%

Copics E-hailed -

Walld A Farifi

Kally Mooy, PLEC

340 E. Palm Lane, Swjie 3060

Fheenix, AL S3004

Attorrevs fov Detencemts Kelly MoCor,
Kellv & Ml gy

Thampsan-Krone, PLL.C.

124601 Eazr Fort Lowel Boad, Suie [0

l'ucaon, A 85712

Fusscll E. Korcne

Fuss@thompaonkrmne.c.on

Atftorneye jor Ceunterdeiendants Kaliv MeCoy,
Kelly & Mooy
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Chzis DRz, Clers o
== I lectooncally T
AEE LN I,'.In,-purll_.
TEESS N |E 2 o)
Filinp, -7 k5514973

Calwin T Raup (0414d424)
Cahyin L. Raup, PLLL
L33 E, *alm Lane
Phoenix, Ae 33004
(GBI 140811
CatatRavupl aw com

Lerry T.. Tashuz 002057y

Lawrence I Kaean (Q0543H)

Liebus, Kazan & A cslerhauzcs. Lid

335 E. Palm Lane

FPhaenix, &z 50

{402} 227000

[z 3w Ja vers_Lom

Attomews £or Defe ndanrs! Caunter:laimants

SUPERIOR COURT O ARTAAN A
COUNTY O MARKIOP A

KELLY KMCCOY, PTC, an Atiznna Mo CY2H 81414112

|
I
"Ii =k

" Iv]

o 3

rofeszionaf Lmited Liabilitn company,
o RESPONSE TO MOYI'ION TO DISMISS
Plainuli, COUNTERCLAIM

DESERT FPATL SURSGH AL GROUT. Aragned 1o the Honerable lames D, Smith

PLC, an Alizona oeciessional liocied
liwbilily company; ALBERT F. CARLOTTI,

ML and MMHELLE L. (GRAL ARGUMENT REQUESTED)
CABRET-CAEKLDIT), MIY, huskand aod
wilk,

Defensdants,

DESERT PaLM SUEGICAL GROLP,
PLC. an Anzona priotessiomal limited
linbihty company; ALBERT E. CARLOTLL
ATy und MICHELLFE L.
CABRET-CARLOTTI, MO husband sl
wifa,

Clounterglaimanes,
v,

FELLY BICCOY. PLC. an Aricvna
professional Timited hability company,
MATTHEW ). KELLY and JAME | ML
RELLY. husband and wife. KEVIN L.
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RIC Y and JANE DOT &ICCOY, hushand
and wife,

Caouncerdclendants.

BACKCROIINT

The Fhoeaay law [rm of Kelly Med oy represented physicians Adbere Carlagtic MO aoed
Michelie Carlart:, ML (the " Carlontis™ end their professinnal corporativn, Desert Palm Surg-cal
Ciyop ("IIFST. Joon 2000 o 24015, in Lidigation gt Began 1 2008 and was noc oemninared
until September of 16 {See Exhibit =A™, (e decket in CV2ZORR-003 1123 This case soupht

damages and ocher raliet’ trom Shery Petts, 1 fonmer patient whe pirsted online her

Jdissatsfac on winh medical services she cecerved Trom DPSE.

In 20135, E2lly MoCoy wilhdrewr atter e chengs expressed dissatizluction wich their
representetion. Tn 2008, Kelly MeCow sucd its clicnls (or onpeid fees. TS0 and the Carlowis
Coumerelalmanca™s Oled an Answer acd a Counterelsim for legal malpractice. Kelly MoCoy
Taz imdreed e dismiss the connrere laim,

Lhe FACTS AND PROCEDURAE BACKGROL NI Section of the Molion Missiates the
Tiasis for the [ ractiee Claim

Conmterde’endants’ Aduotion 1o Disimiss Counterclaim starcs, “Specifically, Defendants
contend thiat Planriily alleged neplipence ariges from the “inabiidty to suseain 2 tial veedist of
U000 AL 08 for the reasens slated by the Cour of Appeals” in Desert Pade Surisicad Grow,
PLC v Fetia, 236 Are SGR, 340 PAd 458 (App, 200300 eeview denied Tuly 311, 2015,
Counterclaim, 17 18-21. {Exphazis addeal)

The crrunterelaim astually starcs, al 7 23, “Danages proximats]y sawsed by negligence

b the cowmnerdelendants Imcludes, hut is not limited . the inalilicy o sustain o wial verdict of

L IL0Y 4556 for the reasons stated by the Count of Appeals in Deserr Palm Suegecal e v

L+
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Mesta 134 Ariz. S68, 323 P A 433 000 App. 20137 (Emphasis added) A subsgaquent seclion of
thix mernorandum will discuss the adequacy of' the veuntere|aim a3 o motics pleading under e
Arazomi Rules of Civil Pracedure.

The Cause ol Activn Agajnst Kallv MeCov Did Mot Accrue Until the Pema Litiguiinn Way
Lerminaicd and & ounterelaimanis’ Rights Were Fixed

In Awgfize Diamiftion Corparaior v Willar, 38 dre, T35 673 0 50 705 A0 Aop J0R3)

Amfiie i " the Court nf Appeals explained thul tn legal malpmctice cases based at lcast o parl

(en Ltigatien neglipence, Jelenmining when dw cavss of action acctves is nal alwys

siegightferward. As Belly MoCoy arpoes ia this vese, acerual gan cocur cnee ail appe | latc

emedies have besn exhausizd:

| Mo caunse ol ian agerned uil atter the pluntiffs discovered or
could reasienably have diszoveed the malpractice and unti] alter the
Judgment . had becorre {inal. The judgment did nat beeme fina)
awril sde Coarl ol Appeals decided the appeal and the time te appeal
o the |atate| Supreme Court .. had cxpived,

Woodrad? v, Tembing 511 F2d 101%, 102] j&th Cirb9%5)
femphasis addedy sse Simmors v, Oeean, 344 F Supp, #d40
(DA 982, {cause of aotdon acvruss when noghipence hecormes
Uirreversiblc” leaving plaintifi with "no remaining recourse”1: Wehh
v, Pemeny, & Kanapp.2d 246, 655 P 2d 465

Pagre 207

[E38 Anz. 157] (19824 0o cause of action wnti] updeeleing Lowsuil
neslyved); Diberstine v, Woodworth, 400 bica, 275, 278 NOW 24 41
{15200 (udpractice action egeinst attemey for failiog 1 schednle
dehr in bankroptey rune from cae of plaislill®s discharge in
backruaiey ), conrs Waodlum v, Teeley, 625 F.2d 589 (3
Cir 1980, see penerzdly Annoc, 18 A TR 3 975 119681,

138 Ariz al 156 — 157, 472 P.2d at Tha - 797

el
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The Court of Appeals made clear, however, that fermination of the litigation' iz e :

lragyer for accrual of 2 cause of aclivn for legal malpractice:

thar helding also recopnizes the peactizal difiicw’ties which a lent
taces in oauging bis attomew's actions, Even where =n attormnsy's
periormanee in litigation i3 obvicusly paor, mcst clicas would mot
ke able te make an mlommed juderaear wheiher the conduct
constitutes malpractive. While ¢che chient may fee] thal the adarecy
has tnade @ mistake or exereized tiproper judgment, that iz clearly
nob che sam2 a3 & cecopnilion or awareness that the porticular
gatiduet s newlinent. ' Genecallv. it iz onlv when the litigatinn is
“erminaled and the 2lient's eeghts acs "Nxel" that it can safely be said
that the lawver's inisdeeds resulied in injury 1o Ok clienl.

I, at 157, 797 1 Elnpiyasis acdded)

The opinion of the Arizona Cnim cf Appeals in Desert Paive Surgicad Grove v, Petic,

236 Ariz. 368, 387,245 P34 434, 45T (0 App. 2015) did not serminats the itieatian underving

thiz case, The boldicg in his case was:

T &0 We ulfirm the snperior cown's denlal of Petts's motions far
Judgment as a matier cf law, We vacale the judgment in Gvor ol
Plaanuifts and remnad tor o sew trial, however, becayzg e jury
verdict cannat b supporied by the darmsges eviderce presened and
shocks the consviznes of this court. We also reverse the superior
volllt's swironacy judgment on Peta's counterclaim fur medica:
btteTy.

rEmphasis added)

U The Court alse csed the phrase. “no remaining recottese,” 138 A al 156, 573 P.0d at
T,
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The Pedtir Litigation Was Mot Terminaved Tniil Seprember of 2004

Fellcwing the recand of the case agans! Mz Petla, councerclaimants eapreseed thciy

displeasure with Kelly MoCey and the firm tenmipaced the attorneviclient relationship vn

August ES, 20157

Coronterelaimants briefly ware uneepresented, bue soon they retained Fd Heopking of
Haopkins Way. PLLC of Denver and Phoenin, Bocause e Cuurt of Anpeals remanded e case
lur inal, bir. Hopkins had te peepace the case for a sccond ial This required discovesy o
estalligh an evidentiary basis for a damaess model tat would withsiand a challenge on appreal.
hir. Hopkins abrained a cowrt onler permitting sddiional discovery and he requested and
obraingd a new teial date. Mr. Hopkine simuianeowsly pursued seftlemend negotiticns Lo
elincinate the riske and expenzse ol wein] wnd to minimize repocational hacm that was cngoing,
throughout the representation by Kelly MeCoy, Hiz senloment neputialions were sugoessful,

Cn May 20, 2016 4 conlidential setlomenn apreement wes execitzd. Becaose of the
confldentiaiiny provizions asd an order sealing cortain court crders enteres) pursuant to this
seWlement, the details ol the e lement cancoot be publicly decuszed, An atfidavic af [d Hepkins,
arcac hed o thiz memorandum az kxhibit 07 estanlishes that court arders commenls used in
ciEed of (s nalure involve emedics that odten take munlhs te pursug, following the acceplane

by the litigants of the eee of senlemert. These are remedies Kelly WeCoy fuiled to putsue,

* Attached ag Txhibit “B," is lhe E-Masiled resignation by Fally Mooy datad B/15/201 3.
The law firm was not fired. It is onderstandabbe thiat counse] for Eelly MeCoy is
unaware ot remedial seps required aller his clients withdramw.
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L has case, the May 20, 2016 zerllement resulted insoaled coud vrders dated June 13,
010 that authorized cenain actions by M Hoepkins, who cemicd ogr these actioms over 4 neriad
af monihs, Mr. Hopking® allidavie deszribes the steps be leak and the time tequired Lo determine
the damages heing sustained by the counterelaimants.

Thie Tipeins eMdavit providas several impomtant dates 10 b2 wilized in determine tha
date goumers lainants” caose of action against Kally MaCov seerued:

Junary 3, 200, crder seiting releial of the Meea case For Seprember 6 — §, 12 - 15
and 19 — 22, 2016 tn g Maricopa Coury jure; the parties were piven until Jume . 2006 to
fomplete disvovery and EBle dizpositive motions;

Mav 20, 2006 date of conlidential satilemant agrccment;

June 13, 206 Tnjunclion enkered, allowing Mr, Hopking s beeer long overdue 2ffoes

Lo reduce anunterelaimants’ cagoing rapulational damage:

June 23, 206G = Seplember &, 2016 M1, Hopkins mook steps now available v oraduce

dnguiny damage oo Ehe engderc 2 re pulativns;
fHnEnY £

September 8, 16; Heivg litigacios dismissed; the mater had now terminated and the
parties’ nghts were Nxed, per deefar J legal xponse had continued 1 acorne until af least this

date,
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A Cavse of Actiun Does dot Acerue Unbil Dams mes Can Be Determined

Betore acerval of @ lepal malpractics cause of action ean cocur, the clients muse be able

b dletermine the diumages incucred by their lowyers® neglizence. [n the present cise, the reversal

of tha 12000000 verdicr did net determine the exczit of the harm caused by Kelly MeCoyv's

neglipence. Not enly was the caze remaicled for tial to delerntice ke vendict g proparly tried

case could produce. the damages incurrad by Kelly MeCay's vears leng Lailure to procect
coLhyerclamments ' reputacion were indeterminate.

Tn Waln v Rimg, 202 Aciz 3719, 44 F 3 990, 996 (5. O 20020, the Arisons

Supreme Court pointed oot that, in maal sases. the jory muse d2¢ids when the claimant bag

AtTie tant information fora cause ol aclion L accrue:

Thus, the "jary inust determing at what point Plaictiff's knewledse.

nenle cstanding:, #nd acceplange 1 the apuregate provided sufticien

facts e comstilre & 2ayze of action. ' Jd a0 T 26, We peinted aut thet

determinalions of the ime when diseavery acoies snd 3 causc of

ackinm azernes "ave Wwseelly and necossanily questivns of fact for the

Juey M Sl ol 2259 32, 055 P 2d at 96l T 32 (eiing (Fris, Rosenfilhd

VEZ Ariz. at 591, BYE P20 ar 2690,

ble. Flepkins is preparcd to testify, in sccordance witll his aflidswit, that
sourlerclimants weee  ineurriog  uenevessary damage to their professional e purations
throughout the Faor plus yeors they weore representsl by Belly bMoCny—Ilong beloce the Courl
of Appeals seversed o 3120004000 tria] vardict. Dul the =xtent of this dumage could nat he
delermined ent:| available remediss had been cxhaysied, Thar prouvess lastod well oo 2018, I

the anticipated testimuny of Fd Tlopins s accepled hy the ‘cov, the statute of Baitations has nnt

el mnd?

"If sair had been filed by Taly of 2017, a5 Kelly MoCoy argues, the compiainl wixg ld
have besn subjevl to dismissal as peemature, becouse damages coukd mot vet be
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Thi Covnterclaim Satisles Ariznna’s Notice Plesding Requlrements

Counsel for defendunts'eounterclazmants were first reained oo April 3, 2018, (See
Exhibil "D Kelly Mooy Eac served its calleerion action 30 daye aarliec. CPSG and ihe
Carlnitis were in default. Research ime the background of very complicated Ytgation L T
for aver B vears had ta be done prumptly, with investzation inle the sxistnce of whal might e
& cunpulsery counterclaim foe 12 gal edlpractice, the datz of accrual of aueh an action snd the
kev question-- was there negligense by Kelly MoCav? Those sues were addressad acd an

Answer and Caonnrerclain were ed im Mav 2, 2008,

MRl ly MeCes truly nesds sddinonal detail o understand wiy itz clients were wnhaapy
with thentin 2015, dismissal of the counterclaim is nae the remedy. Ruwdimd v Keffops Brewn
o Socd, Ine., 210 Az, S300 113 T .20 124, 128 {0 App. 2005y Fodiv Cineaf Phosniv, 2T fiz,
App. L6 1310 351 P2 555, GO0 (0t App. 1976). Given the E-Mail swchanges suoovnding
elly Meloy™s wilbdrawal az caunscl, however, thexy aapear 1o lave endersioosd the clients®
dissatizfagtic,

On Auaust ©3, 20013, Kevin MeCoy ended an E-Mail sxchange with Alkert Carlonti, M

with the phrase, “'We are done.”

--— Fimaarided Massape ---—--
From: Kevin McCoy <kmocoyfke|ly-meeoy coms-
T “drearlodns Ryvahoe.crm® <drearlodi dvahoe. g pm >

Ce: "drmizhellecGyahee. com” <drmichel. coirvaboo voms; rnvellyigikelly -
meeny.carn® “ankells @& kel ly-mecoy,conn:-

Senl: Tuesday, August 18, 2015, 103245 PR C00T

Suhjeet: Be: Terminatian of Adamey /Clhent Kelaticnship

Al we will make cur files available w whoever vou want, We are dane,

delermined. See, Erviconmental Liners, fe. v Byley. Carlack & dpplewhite, 157 Apis.
FTWFEA— JRT, BIOPI2A 456, 46T - 180 [ App. TUds)

4




Sent from e iPhone

U Ang L8, 2005, ut £:07 PM, Al <drearloli fivahaa com wrote:

Eevia

Locn versed o the neles applying b an attemey termimading their eliznt, You ane
requirec Ut provide entice file belore we ean terminate yeur client, Adso il
there's o pending muotter at hand, vou cannot abandan your clisat U thal wonld
pegpalive theie ability $a respomd Lo that Aling in 2 ticely menner.

The fisue witl respomse w Peta at the Superior Ceomt rust e replied o, W
expet that vour fiem will doosn inoa giinely manner. With respect to the
Rankeuptsy count, as this iz 2 mear issue since the judgraco b tompletely beon
reversed, wou may withdraw. b vesponse from ag 5 cven necessary at this
poanL.

The recenl vhurge L our card mav srond.

[will have an answer tu your ther 2 options o Lhe nexe 20 days,

Reparls,

Adhert

Sent feam oy (Phone

{5ee Bxhibjt B

terclamm Comldinsg Adcguake Factnal Al

The counterclaimn states char Kelly MoCoy held irself awe as “skilled in trials, appeals.
bankeureey, commcrcial Dtivation end defamation™ {7 199 aowd that 1 *zcked the skills required
be perfuem in accordance with the aporepriste standard of cace. ¢ 20, For purposes of Rule
L2k K&), hose allugaions ace taken as true, As Kelly MoCoy js aware. it handled mstiers for
Colhren:laimants in each listed area of the law.

The counrterelaim makes elear thar the couoterclaimants' damazes mclude loss of the
$12,000,000 (il verder as well a3 claios thal one nf {3 principals appeared M oral argurien

ak the Cour of A ppeals while inteicatzd and thar anolher of its prancipals conlinged te wark en
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this matier aller being expressly instructed not to do so. These allegations slome ere salficient w

‘satisfy Avizuna's notice pleading requirements. Seler Loay Tevectors 1 Bridicp, 231 Ariz. 4 g,

260 Pad i, 9 (T App, 2010,

Congterdelendants Are Not Entilled o ihe Belief Tley Sesk

Aricona ks a reetive plesding stare, bOm itis also @ stace that requires i litigants to comply
with Rule 26,1, Ariz, R, Civ, P Onee this tMonon w2 Dizmiss has beon degidedl. cuunterclajmants
will oo encitled 1o un Initel ThHszlasue Statenent that fncludes an AMcevit of Mori, 23tnzd by

i witness gualificd to testify w the standsrd of care for Lhe lepal malpractics alleped inodhis 2asc.

Dligmizsal pursuant tn Kule 12(BKAY B not the appeepriate remedy for the plealinge
deliciencies alleged in the recton. TF s Coun fods the ceed 1@ supplament the recondg hefee
the Inital Misclosure State ment ix due, an order raquiring 3 mure detinire statersent ol the ¢laims

15 aeelFicier.

II' this resprnse has ot e feated the satue of limittions argument 32 3 mater of law,
any [smgng gusstions of Taet mast he decided by the thal jomy The metion must be denied

and the rounterdetendants seguirel i answer.

DA TEL this 25™ daw of July, 2018

CALVIMN L.RALP , PLLC

Loy

Calvin L. Raup
Allomey for Defendams Countzrelamants

11
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E-Filed this 257 duy nf July, 2018,

Cuopies T-Mailed o

Walid A, Farifi

EA K ally-huCey com

Kelly MetCoy, PILL

340 E. Palm Lane, Suite 300
Plhuxenia, AZ BF0M

Aftizrne)r fire Plalnnfs Kelly el on
Fodiv & MeCoy

flhl_‘hmpmn-K ronc, PLLACT,
Russethomipseobrome uem

Tucsan, AF. w3712
Fussell E. Krome

Kath & Wellon

24001 Edst Furl Lerwedl Bead, Soie 100

Dicbues, Kozan & Westerhausen. Lld

SR
R
L -h.! ;
- E'L"I“_ Fur

Lawry L., Drcbus
Ca-connsel for Defendants Cownterg lamanis

Attarnueys for Denaterdefendants Kelly MoCoyp,

11




Fram: Albert Carlotti <drcardotti@yahoo. comes=

Subject: Fw: Re: Termination of Attemey/Client Relationship
Date: Jure 18, 2018 at 11.20:21 AM MST

To: Cal Raup <cal@ravplaw. com:

----- Forwarded Message -----

From: Kevin McCoy «<kmcooy@kelly-mocoy.oorm:-

Tor "drearloti@yahoo. com” <drocarlotti@yahoo. oon »

Ce: "drmichellecddyahca.com® cdmnichellaciyvahoo.com:; "mkelly@ketly-
mocoy.com® <mkelly@kelly-mocoy. coms

Sent: Tuesday, August 18, 2015, 10:52:45 P COT

Subject: Re: Termination of Attorney/Client Relationship

Al we will make our fles available 10 whoever vou wart. We are done.
Sant from my IPhene

On Aug 18, 2615, at 307 PM, Al «drcadottidyahoon com> wrote:

Kewin,

| am varsed in the rules applying to an attorney terminating trgiv client.
You are reguirgd to provide entire fila before we can terminate wour client.
Aisn if there's a pending matter at hand, you cannat abandon your clisnt il
that would prejudice thair ahillty to respond ta1har flling in a timely
marner.

The issue with responee to Petia at the Superior Court must be reclied to.
W expect thal your firm will do so in a timery manner, Witk respact 10 the
bankruptey court, as this is a oot issue gince the judgment has
completely been reversed, you may withdraw. No response fram us is
even nacessary at this point.

The recent charge to our card riay stand.

1 will hawe an answer to your other 2 options in the rext 30 days.



Fagards.

Albert

Sent from my iPhone

Oy Aug 18, 2015, at 4:36 PM, Eevin McGCoy zkrnccoyifkelly-mecay. comes
yrote:

Alben and Mickellg,

LIpon further conslderation, | do not balleve that an in-perscn meeting will
provide any benefit to this discussion. other than to, perhaps, give you
both another opportunity to unfairly eriticize this firm for its handliag of
youUr case. Instead, 1 think there aro veally onby three possible options at
hand: You can (1) continuea to allew us to run your credit card each morth
in the amcunt of 33500 as per our pricr agresmeant until the current past
due halance of approximately $136,000 is pald in fuli, (23 pay us a one-
time lump sum: payment of 570,000 in [ul satisfaction of the past dus
balance, or {3) refuse (o remit any mora pavments. Matt and | Fave
diszussad these options and are fine with whatever you chooss. Be
advised, however, that if you choose the third cptlan, we wil be foread to
zua you for the full amount now curestly due and owirg. This is not a
course of ashen that we wish 1o take and wold prefer Lo amicably part
walys, Feqardless af which option vou choose, at a minimum, Kelly
PAcCoy, PLC must immediataly withdraw as your counsel of record in the
bankruptey and suparicr court matlers. Like you, we are not financialfy
able to andure ancther tnal and incur additional fees and costs that might
not get pa.

Loneerning the mast recent charge to your credit card, despite what you
ey ave thaught, your August 7 ermail in no way stated that we ware ro
lznger autharized te rur your card in accordarcs with aur prior
agreemenl. Rathor, you stated 1hat you wanted to st down and "reach
settlement.” If wa canot reach an amicable setttement, than wa will no
longer run the card. But under no Circumstances are wa going to revarsse



tine charge. ¥You owe this firm a considerable amount of money and we
Fave worked with you far guite some time on payment terms.

| Fave also attached the most recent pleadings filed by Petta in tha
hankuptcy and state court proceedings. Because we will ba with drawing
A% yaur counscl in both venuss, | urge vou to pass these pleadiros along
te yaur general counszel, Edwin Hsu, so that he can respond to them as ha
seas fit. Please consider thls proposal ard lat me know how wall wizh to
procaed.

Hegards,

Kevin

Kevin C, McCoy, Esq.
KELLY McCOY, PLC

340 E. Palm Lane, Suite 300
Phoenix, Arizona 85004
{B02) 687-7433

(G02) BEF-7466 (fax)

kmccoyE kelly-mocoy. com

We have moved our offices. Please note our new mailing
address.



Qur firmn is a debt relief agency. Among other lagal services, we
help individuals and busingsses file for bankruptcy relief under
the United States Bankruptey Code,

This ermail and any files transrmitted with it are confidential and
intended solely for the use of the individual or sntity to which thay
are addressed. If you have received this email in error plsass
notify us at (602) 6B7-7433. This message containg confidential
information and is intended only for the individual named. ¥ you
ara not the named addresses you should not disseminate,
distribute or copy this e-rmail. Please notily the sender
immediately by é-mail if you have received this s-mail by mistake
and delete this e-mail from yvour system. If you are not the
intended recipient you ara notified that disclosing, copying,
distoouting or taking arry action in reliance on the contents of this
information is strictly prohibited.

From: Albert Carlotti [marte: drearlotti@yahoo, corm
Sent: Tussday, August 18, 2015 1:20 P

To:z Kevin Mooy, Matthew Kelly

Subject: Fw: Receipt

Keewiny & Matt,

I am not therllled with the fact that Lisa just charged my credit card in light
of the fact that you have agreed to discuss our Issues with your firm.

I the lnterim it should be reversed. My last comespandencs to you
suggested that we wait until Matt returne to st down,



You should be aware that via correspondence with Mr. Larenz and cur
geheral counsel, Edwint Hsu, Patta has lssued = sottlermeans: offer to ue,
She expects us to pay har $200,000.

Mot kidding.

Pleaze rovarse the charge and advise me when you both would like to
meet,

Repards,
Albert

~=-=- Forwarded Message --—-

From: Lisa Plisko <lpiskoikel ly-mocoy. com s

To: "drearlotti@yanog com” <drcarlottByvahoo coms

T Matthew Kelly <mkellyGkally-mocoy.com=; Keyin McCoy
<kmecoyidkaliy-rnecoy.coms

Sent: Manday, August 17, 20105 10:32 AM

Suhject: Racelpt

Attachad |3 a receipt for your August 2015 payment, Thank yau,

Liza Pllsko
Laqgal Agsiatant
KELLY McCOY, PLC

340 East Paim Lare, Suit; 300



Phognix, Arizana 83004
(502) 687-7433
(602} E37-T464 (fax)

|pliskoike|v-mocoy.cam

Cur firm 1z a debt relief agency. Amang other legal services, we help
indiviguals and busingsses file for bankruptey ralief under the Lnitad
States Bankruptcy Code. Tras email and any files fransmittad with it are
confidantial and intended solely for the uze of the individual of antity 1o
whlch they are addressad, If you have received this emad In errar,
please netify us at (E02) 687-7433, This massage cantains confidential
imformation and is intended only for the individual named. if you are nct
the namad addresses, vou should not disseminate, distribute or copy
this emait, Flease notify the sender immediately by email 1 you hava
recewved this email by mistake and gelete thes email from your system, I
yor g are not the Intended recipient, you are notitied that disclosing,
copying, distrihuting or taklng any action in refiance on tha contents of
this information 15 strictly prehlbiled.

<2{]1 508181509 36486 pdf=
2015081814501 9354 pdf=
=21 5018145008147 pdf=-



ESD

DESERT PALM SURGLCAT CFROLIP,
M, =T AT,

COUNTY OF MARICOPA
IO RO, P Mo, owdia 093112
1"nriqct, AFFIDAYIT OF KDWARLD

SUPLRIOR COURT OF ARIZONA

TIOPKING, 145,

Azelpred b she Ton, James D Seeledy

Defardancs.

I. Edwaed Hopans, Fsq., declars onder penaley of peooey os feloes: !

Larr: sy antemuey aathoczed w sractee L s ebe Suede of Arizons and che
arnte pf Calorade since ZUT1. My Avnzonn ber nmrmber g 128250 My
Colotads bar porber 5 A%2%, D ara dso o member =1 good stmcins of die
bazs for dhe UL 5 Disoeict Cocet, Diswict of Avizoca; U 5. Disteict Couars, i
Disrrast cof Colezuding VS Doy Chineen, Iisioict of Mewe ddeacn, 15,
Crurt af Appeals, Minch Circvig 13 o nf Apoeals, Tenth Cirowir and
T %, Sonveme Coare,

I haid all seven ceiacanons otfered by the Teemancnar Aszocisnion of

Pricroy Profesalonals (TAFF |

G, el CRRTECATns N
the povacy laws of the Uadted Sraees (CI20F TS5, Eesspea Uren

I L, Carada (UMD angd g (CI010 A Dinled Saes

wuvereine:te] poviey lows (21105 1T covacy best practiees (011717 aned
antoErara privacy tisatagelaenl (PR, he TAFE awarded e s Fellow !

ot Todormrgane 2rivacy (BLT desdgmadon @ 2016,

| o:E
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[ ronded the HophinsWay PLLIC Jaw firn in 2002, 3¢

attpatd Swwrathopbnswayccrm, The e represents clienls o dweons™s end

Corlorade’s stare and Svderal cowrrs. T focus e majotty of my pruchcs on
litigrating, cases involviag compulet ctimes, defication, inmasions of parice,

and rackereenmgr Yo hripe:f Semens Adomgitany cobe A abroraews S ed -hoplking,

1 heve !n:.-.‘l'gﬂl:c:] rrare than 20 cefamation cases 0 skare and fogers! coutls Lo
Adizoca and Colotaca, [ have rr.'_rr.'-:*.scr.nr-:d bod: plaincfls and defeaduis w
defamaion activne. Do 2074, F epreseaced due plainnfis e he las
detamadon fany tial T e, 3y cleny secered « sie-tmare verdicr, In 27
T -cpresenzed the plancilio the last defemation bench oaal T oeied. My
client secored & she-fynare verdict. 1 am carseordy lidziinge lour pend-ng
defamation lassdes In stare and federgl coures i A gzona and Colatado.

I kg hujgidce suven stabe couarf appeals rhat mcosed o0 defamnabon Dsues.
Two of thuse cases resalted in puzZshed opinious.

1 hawe revohved more than 100 defarsaion watrers =t the pre-lingarion stage
for clivnats in the Dresed Stares and sroune the smarkd.

In 2075 Tserved a5 the standacd of care repreet wizness for an Atizom tee
arzitestinn heamng that involved ancdicr Astznes ateatney who primany
pracices interer defamanod, ovvasion af sewacy, and craerhamzament lawe
and whe had represeated rhe compliinant ic an inzerner defamation case.
Thave zezved ax a paid consuling expart Lo7 ethes avomreys” Jefumaton
cazcs iy che Loured Scazes and Clanada.

[ have prescued condumny lewz) cducaton presencirons wy auorneys and
Judges thar exalzined how w eraove Jefurmarnor anlire reviens and hivr to

lidgmare defarmasion claime.

FRTIR
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b

T hares alag helped erea obizin injuneive relef in the foen of coen aodets
s held or muled webpages conminiug Cefinaeny i pavese-invading
SLATERIC Ol anlt iy clients won unlawiy and viclated diesr lapal righes
under the las ot the U5, Afer ohitzine these arders, 1 oase sotked with
rnRle s SCATCT CoZite compatues, suel ex Gongle, Bing, and ¥Yahoo! Search,
to help iy clients cet Farmiul acd darmaging welpages deindexed or de-
Lizied tron thesse cotmperues” 8. seazch resolis,

Purazzar s Sncten 230 of the Commwdcadions Drecency Avt of 1995,
websites and Toternet Scarch Bogene cotnpeices ceznot wereral v he
cumpelled sermove nfonmadon oilwr sanies pablished.

Hefoze MNovemnbier 20, lulermer Search Tingine compauies, liks

Croople com, wonld remtinely and volooarily de-hs o demdes harmful
webpzges From their Lot scazch resulbed trey weme presented wih L5
coutt orders contaning tindings of fcc sad luw Wal coofizined slaags’
lepal nahes had beeo viciated by walawiul acs of oefarmadon oo invsions ai
et avy.

When these Tererner Seatch Fngone corpanies de-listed or de-indexedd
webprpes toom their 115 search weso'ts, the delisted nr deivdexed
wehpages srapped appeatig e sesreh results when 4 larerner wiers
pa:rfm‘mfd Intetiel se1sches (W1 by these r_'l:}l'l".P‘:LI'l'i{tﬁ: =z 1l p]ﬂrﬁ_‘n'ms.
Cince these companies Aac de-hsted or fe-indexed the webnages containing
the anawbal o, plamnkicss whe wete the subjects of the decogazory
wibpages wonls immedarely begn 2o mabier ess Luwse damsages.

[ beyan sepresentng Desert Palme Swsgics] Growp, TLC: Tre Alserr, Carloed:

and D Michelle Cabrer-Carlomi ¢CChene™, de olaindl®s end
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covaerdefoncanes in Cuse CVEC0S-010464, bacenpa Couroy Supenc:
ismue, i Chetober 20005,

n MNovernber 4 2016, T azroed apninst a molon ro dismizs the Defeadant
aud fled. The Defendani®s oo L:L-::-::L wits deniad 1 sane day,

Oy Jasaary 5, 2010, Yae Cour encered a |ucy Tcal 8ot Ordes thae ses che
civil action’s mel dates tor Seprersber 6-8, 12415, and 1922, 2516, The
Order alse lnsrnzeren tac partes o fle heir depasitve 1aotions gz laer
thaty Juae B, 2006, giviog dhe pasties mortas m complele their disrovery,
Muteks 2ioe o he acdon’s temminafion, the perties had completed
seltlement negotistous on Mey 20, 2016, 1 cannor farnish any <etals ahoot
The el lerment.

O Junes 13, 2006, ke Court entered an Otdes For In'ancton

Toe paries’ Supulanon tor Disasaal was oot fed wnbl oo Jaree,
Setdetnent agreerieats that fudude lifgants® prowises 10 157 ro take s2eos o
delese, de-indes. ap e list Geparsging wilmames ofler conein -onms thas are
contingent o the paries” and thitd parbes’ fumre actions. Letgrancs wha
erter inte such agreenenss afwen need o wan several monzas, while they or
“helr ancoiiey s woanmeaicare wilh tard pardes, before tey can cenbimm sl
the mratetal serms nE s seiement, n;._;j_'rrtr.mcﬂm hizve eer: edilled. Ondy
arzer they know all +he seems of dheir seldement agreameats hive beer:
ilfiled can iey ressorably spzee 1o move couess o diamiss thulr zotons

Leotwoer: fuae 23, 2014, and Seprermber &, 2076 tiny Law Zimmn wirole b2 hind
paztes—Irterner Seasch Bagive comparics 224 oles eompanies that bad
publiszaed or repizhlished wrebpages containing disoasagmp saternents g

the Chienzs. Wy Gonoshared the Court’s fune 13, 2016, Opder ot Inunacdon

ERAR
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2,

werh the chitd parties whe coald de-luces op delizl webpagos, We cxoluned
[':"IE |'| l'ig:'ll'lﬂ-' |'I'H.I:] :-it':rr]t':l] |].l|:jI I'.].'I:‘CFJ LTES j:l LHar L'f.:l:L[]I.II.IJI.L']lLi.I'_'l[J:" Lis ['."I'_].]l?.l' ﬂ:'ll_"i]
parties snd asked thase thind pamdics to delete e webpages they conzlled.
As o direcn eesuluof vae Bon's commumicarions wach the thard —arncs,
almast all Ak rherm agteed, {oo tae Brel woe, o delece, de-indes, or de lisc
wehnages thut cortained Jispamains suements abovt the Clhents, Ky law
fi=ro did nos receive seomwe responses conblzomge dard parnes bad celered,
de-dndexed, o So-listed webanges arcl atrer [ele 23, 2000,

Belote oy law finm aad recerved all dhe cespurses 1o oot comumucucalion:,
the ¢ herns Tiad 0o way o csimace te damages they hed Dxelr sotlered ax a
dircer esult nf their smoet cocosel’s acts of omwissions

Lrae to cheir prior ezl covnsel’s aeos ot omisacos, the Clieats bad suffered
reputatmoal, mense:, and voonums datnages beraesn fhe date rher Brst jory
tin. erced and rthe dare wy Ly o gecetved the last respanse fo Gur June
A6 -::;-1:11‘.1Lmit.'atc-ns. tiz <hird patries

The Hrst ome she Chents woold have Seen able w0 accurers'y wssess rhei

sdhidtonal damsaes winild have beeo afier conlimyeng 1w reasonahle eifoTrs

2
w0 delese, de-indey, or du-les the harmdul welipages had been completed.
They had to tind out whar rore than a dnsen taied pamdes wers wiidog and
able o o rogponise b2 iy Aire's witton requescs. Butore July 25, 2014,
the Cleass could nat heve estimaned che damapes fney 2ad suflerec alter
theu fuest tmal.

After the Clents had coufinoed al reasonable effores oo delete, de-wd s, or

de st harmatol schpages bad been completed, they agreed to move the

Coourt o odberress the covil action thaz hegan 0 2003




1 23 U Seprember ¥, 2006 rhe Cooet crwered an Crder Ssnasbi <he ease

2 sertaling rhe acrion,
3 23, Among he dameges the Clivacs inceered a9 stivees cesult of their {imees
4 : AlLOFIns” aeks of gnuseions vweeme rhe logal coens they paid oo S oo
> repesent Blem in defamalor - and pivacy-restes mattess sfter S Aty
i Court ot Apoeals had rernanmded thedr case ack ro the wis coure, Alsn
7 emeny; heir darnages were the addudona repizidoral, meard, wd specal
2 cataaes ey incurred because thest prior =51 covasel failed e b the
) inureovs relich they needed o veasneab'y mirigaie their Camages
110 mmediacely fallovriny Jeir fiest Sy tdal,
11 24 Tanwillieg o able s cesdferwoder cath abour all me ghove stcaenss.
1z
i3 I declase and coruly wider penaley of worpey the [oroposug b rae anid aorrec o
L " chesess of mr knowledpe.
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SWORN DECTARATION OF CALVIN L. RATIP

1. [ am an attomey licensed m Anrona and Texas and practcing here
aince 1873,

2. T was bt retained by Desert Palm Surgical Group (*DEPSG) and its
owners, Alhert Carlotti, MID and Michelle Carlotts, MD {#the Carlottis™)
on Aprl 30, 3018 in connectzon with CVI018-003112,

3. Af the time | was retuined my clienls wote m defauit In the above
referenced solien, an extension iney had obramed having already 2xpired.
In addition, thev wanted to parsus a legal malpractice claim agains: their
fonner law firn, Keliv bMeCuov, and its principals.

4. The litigation underlying the above referenced action was wery comilay

liigation, including appeals and a bankruptoy, lasting from 2008 wnril late
=016,

5. T was concerned that the legra]l malpractice claim might bz considered 2

compuizary counterclsim that would have 1o be filed slong with Answear,
which already wasz overdue,

&. I immediaiely began 1o investigale whether (he statu of fimstations hasl
cun on 2 |egal malpractice clahm, whether there was a lesal and faciual
basis tor such a wlaim and whether 1 could secure the necessary ewpert
opinion lo support duch a elaim,

7. By Muy 2, 2018 1 had concluded there in fact was sufficient evidence tn
mect the requirementa of Rule 11(a) and ARS 12-2607. 1 also concludad
that the stature of limitatione coubd not have rn betoess bMay 20, 2018 and,
mosl kely, months later.,

8. The counterclaim T deefted was not intended to describe all acts of
neglicence or all darmage claimas; | simply was nat sble to do that given the
vonsteaints of ftme, nor is it requived by the Arizona Rules of Civil
Procedure.

. If this case ia alive at the tune for the filing of the Kuole 26,1 Initial
Disclosurs Staesment it will describe the claimis and ihe Tegal and taclual
basis for these clamms, along with the reqmared Certificars of Merit,



] declare under peoally of perjury ender the laws of the state of Arizona that the
forepning 15 Lrue and cormect,

"\
Calvin L. Faup

do 23 2018

Dratedd




Ches DeRaze, Clerk of Coud
TEE [leatrrnically faed S+
T. Ilws., Dhepury
EASERR 407060 T

a2

i

Eiling N3 Ganik 145

ThampzontErone, P.0L.C,

46| Fust Fort Loaweli Raowcl, Suite 109
Tweaom, AZ 82712

Telephone: (3207 82d-9644

Facsimnile: {3200 31234413

Russell E. Krane, Siaie Bar Mo, 4 3558
Russirthompsenkrone. com

Maswell T, Riddugh, Slale Bar M. 0323610
Max@thompsookrons, com

Afrarneys for Cowntordefendans

IN THE SUPERIOR COURT OF T1IF STATE OF ARIZONA
N AND FOR THFE COUNTY OF MARICOPA

Kr1ly ddcCoy, PLC, an Arizena
proresslonal limiced Labilily company, Cose Muamber: €W 2018-003112

Flainritt’ BEPLY IN SUPFORT OF MOTION
TO DISMISS COUNTERC LAY

W,
Assigned o the Huoporoble James I3
DEALKT PALM SURGICAL GroLr PLO, 2o | Sinith

Arivoma professional Limited Tabiliy
company: ATGLRT E, CARLOTTI, D and
MICHELE L. CapRET-CARLOTTT, MID,
hshand snd wife,

Defendans.

Lo Ccompany; ALUERT B CARLOTTI, M2 and

DESERT AT M STRLGICAL GROUF, PLC, an
Anzvonyg professional droiled liabilior

WICHELE L. CAERFT-CARLOTTI, MY,
bigaband and wifz,

Coualerslaimand,

.




KELLY MOCOY, 'LC, an Arzons
professnnal limmited liabilicy compan,
MAATTHE I, K211 snd Tamk DhoE KLLLY,
husivand and wite, Keve: CMOCov and
1akk 1DOE MO0y, husband and wife,

Tounterdetzodanis.

Flaircaft Kelly MoC oy, PLC and Counterdefendants Kelly MoCoy, FLC, Matibew T
Eellv and Kavin £ Mo Cov foallectively, ‘-‘P]aimif’ﬁq“‘}, by and teoug]: their anormes
urilemsipred, respectully submot theic Boply in suppont f lheir Boticn 1o Dhsoize “he
Counferclaim [ed Lo is Acticn. This Reply is more fuily suppoted by the accompanying
Memorandom of Powntz and Authorities,

MEMORANDUM OF POINES AND AUTHORIT IS

I. INTRODUCTION,

Mairriffs filed theic Wlodion o Thsinass Defendant” Counterclain Chdotion™y on July
T AHE, Deferndors Dlad Meir Response 10 Motion to Dizmiss Countercldin (hereinattsr
the “Response™) on Jaly 25, 2018, The Besponse fails to adequately demenstate tha: the
Counrerclam coolaics a sutiicient lepal basiz to withaoand Mlanticts’ Monon, Specilically,
Deferndacts do rot provide any lewsl anthosity to zupport their arponent thal (ber
professional nevligence claim apains: laintiffs did not veerue uali] the underiyiog igation
in Muricopa Cownty Superior Court Case Number Cy2W8-0 10464, Deserr Pofm Surgical
(rown, PLIC, et al v Skewwp Perto, er. all ilhe “Onigiodl Action™) eveniually sebded.

Moreover, Defendants also Dail W provide an adequets basis to substanbac the .eool
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sullisiency of their unjust corichment el inlentional isfliclion of emetiona distress
counterplams as pled. Accordingly, dismiasal olall thee causes of awiijon contained therein
13 warranted.
Il  ARGUMERT.
A.  Defendants Enew Or Should Have Koown That Their Alleged
Malpractice Claim Accrued At The Lawst When the Arizuna Supreme
Court Penied Their Petition for Review on Fuly 30, 2015,

In-Arizera, scerual of o prifessional malpractice claim ocewrs “when the plaincift
knww or should reasoaably have knewn of the mulpractive and wles the plainticts damages
dre cersaine and not contingent upon the cutcome ot an appeal.™ Althous v Cormalia, 205
Araz. 537, 600, 10, 38 P3d 073, 976 (App. 20021, Morcover, “actual injury or Jdarnages,
st be sustained” hefore a nesCipence ceuge of actian accrues, and in the contexy of legal
malpractice, “Ihe injury or damagirg =ect on the unauccess ful party 15 not aseertainyble
antil |he appellate pracess s completed or i3 waived by a failuee appeal.”’ dwgie
Fisiridution: Corp. v Miller, 138 Ariz. 152, 134, 675 P20 705, 744 {1987 ) o5 Amgfiae 1),
Accordingly, accrual of a lzzal walpractice claim ocours whers the plaintift no naly
diseovers wlleged negligense, but also crugation and *approciable, non-specolalive” dumdges
ariging therefrom. Commersial Union fes. Co v Lewis & Boea, 181 A, 250, 253.54. 902
Pd 1354, 1356-57 CApp. 1993 Accrual “rvquires cny achusl e constiuct:ve kervew T of
e ihel of damzge. rather than o the (oal cxtent o caleuled amount of darmage.™ €23,

Inco v, Addisen, Ruderis & Lidwie, S804, PO 198 Ariz. 173, 174, b LN o T I




CAPp. 200) [principals underbyicg ¢lahn aceraal *appliss (0 any negligeocs ciaim against
professionals™).

Dretendants® reliance upen dmfae Diaieiburion Coeee v Miller, 138 Az 153,673
P24 M5 {App, 1983) (Pdmfae £ for ther scenual avgament 13 misplaced. In Awdas 1, a
company sued it former attamey aiter the attorey fuiled 1 addues sulficienl cvidence at
rrial which resulted in dismissal of the complaine in Jarwary 1973, The atlocey—de e2ndunl
e apprealad on Tehalf ot the compand Tt the Anzang Sapeernée Coonoo el 1he il
coun s dlisoaissal omdsr i Seplember L9790 Iothe mmalpraciice action fled in May 1980, 10
parties disputed whether the corapany's malpraciice claim accrued when the trial oot
dismisscd the cociplamt or when the dismssal was affiomed on appeal. The Cour of
Appeals beld that the malpeactice claim was timely filed, becavse legal malpractice wlams
aceree: ¢ p when the plamtify “shoohl reasonably bhave koo™ ol the aéleged mualpractce;
and {2} when the plaintit? s damages are “certain™ and no ionger “contingent apon the
outeame of anapped] © F3R At Al 156, 73 P20l TO6. Ay parl o0 il holdiog, the defae £
cot dlso artcelaced the geoetul nole ikot 710 15 only when the galion s emimneated and the
clicat's rights ave *fixed” that it can safely be said that the lawyers misdeeds eezalted i injury
to the client.™ fd &t 157,675 P.2d at 797,

Herz, Defendants fully exbapsted cheir appellate rushits on hale 300, 24005 when the
Arizena supreme Court denied review. As ol this date, the mad jodgment in -he Onginzl
Actiom was pemranently vacasd. T was tol alaomdantly elear o Tieteradants fhal the frial

Judement was no longer valid ar tbe tme of Uw Cowr of Appeats’ decision on Janoary 15,
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200 5 {lbe " Appcal ™, this was indispucably ehe case when the Arisaona Supreme Cowrt denied
Deefendants” Petition [ov Boview. Itweas al lhat teme that Delendants knew or should have
known that any demages they allegedly sustained fom Plalotiffs represcntation becarme
tixed once the wrial fndgment in the Original Action veuld oot be affirmed through the
appellate process, Seedmfoc 1138 A, gl 153-34, 673 P20 793-04

Delendants sugges: 1he discossion from 4mfae 1, thae "[ejenerally, it iz only when the
litizztion i temnineled and the elient’s rights are "fixed” “hat il can safely be z2id that the
lawyer's nusdeeds resulted in dnjwy oo e clien” AmSe £ al 157, 797, means dhat the
underlying cuse mugt be fully lingated and the case terminaed befoee 3 professional
regligenee claim mmay acurus. However, that sentence cicrely explains wh v, 1n that case, the
claim did not aczeve ot after “the Coart ol Appeals decided the sppeal and the dme 1o
apreal o the [siule] Supreme Court [ ] bad expired” 2 ! The language dees net alter thy
well settled [aw that wcerial “requives only actied ur constructive knowledyy of the faer of
damage, rather than o the ota? eatent or calealaed amoanl of damagz.” COT, e v

Adaizan, Roberts & Ludwig. CFP A, P07 supra,

1 While net necessary (Gr the determination of this matiern, it s vseful 6o niste 1hut. wnlike the
Aafee Tose, Delendants heve tenninated PRntics’ representation tollowing heir receipt of
the Court of Anpeals’ Tunuary 15, 2013 apinion and hired new cownse], including a former
Chie? Tustice of the Arjeong Supreme Court, Staniey Feldman, befoee filing the Petition for
Review,  Plaintifts find ic somewhat disingeoucus [or Defendants to comtend in helr
Responze, Wat [ollewing the ennizsion of the Kelly MoCoy fitn's representalion,
“Counrer:laimants brisfly were unrepressoted, but soon they retained Ed Hapkins of Hopkins
Wav, ["LLC™ withoul also noticg that <hey Tud bired former Justice Feldmar and David
Ahnew to ttle theie Petition [ur Beviaw.
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Herz,at 5 Defendants” actual and construgtive knowledge of the fact tha 1hey had
sustarnad damages chat zoatraly when this ¢laim accrued. DT, foc, 198 809z 1T aty 1],
TP 3G al M {oiving Commeereicd LUndon iy Co., 183 Aviz. at 233-54, 902 P.2d a1 133657}
In i awmnercinl Uiion e, Co., aringueance cyrmeer brought a Jenal malprdive claim against
its former 12w fitrn base:| upon Le g'ﬁll} inzorract research aml advice, which brouziit &%l o
denial of coverage and subdeguent coveryps Dization brought agaimst the carmier by the
policy’s instred. There. Lthe Court of Appeals held mar the carier's malpractice claim
wrenipd when its motion for sommary jauslement inthe coverane Litigation wias denjed,
becausze 1t "then had reazan to believe thal Lewis and Boca's negligent mlvice was the cause
of Comnnercial Union's expenditure of defenss costa™ 183 Ane, ul 258, 902 P.2d ac 1362,

This rzasaning 13 directly applicuble 1w the facts of this case. When the Court of
Apprals Teversed the wral judgmens, Delendants Tiad reason Lo knsw that they would neel i
wxpend additional times and reaources to seek rsallirmation of the wial ot judgment he o
the Aocona Supreme Cowt, At the vory latest, Detendants knsw that they would thet he
required co either retry orsertle the case ([ ihey wished to continoe pursuing 1heiccluins cnce
the Petdiom for Revigw was donied, Thae Detendants shoull have been aware of: (1) a0y
percervad deticencles o Plantifs' represercation eelating Lo the inability to obtain the
affirmation al’ the teial count judgmenl, or {23 any other facet of teir perlornance in tha
course of the representation wp untl thig poinl, clearly establishes te “tact of dumages™ o

prmsses 41 this claira’s acerual by oo later than Toly 340, 2005, SO fie, 198 Aviz, 173 a0
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D[ 1L 7 Pad st 9820 Accomlingly, Arjzomn low is clear that Defendants' rrofessional

gl penee countercann acerucd and expired helers the Counterclaim was filed.

B. This Court Need Mot Resort to Maticrs Qutside the Pleadings in Deciding
Flaintiffs” Motion 10 Dismiss,

Wettere u party brings & morion under Role 1200)06), 4riz £ P 2nd “matters noside
the pleadings oz presented 1o, snd not excladead by, the courl, e melion must be treated as
oae lor summary jadgment vnder Ruly 56, Al partics must be 2iven o reasvouble
oppottulety o present all the matonal that i pertinent o the motion,”  Rule 12(d),
Ariz B0iv Fo Hewever, analysis ander Rule 36 is “nat regquired”™ when the court *dew=s tol
rely on peosterad extraneous materials,” Belen Loos Favrs, LEC v, Bradiay, 231 Ariz, 48,
30207, 296 PAd 934, 988 (App. 2012) The soskion “nead nor be converted™ o s motion
for sunumary judpment it estraeows mallers Jeither adc 1o nor sebuscl from he devizocy
ot the pleading.™ fo at¥y 5, 296 P.id al 487,

The: Court shall grant sunumary judzment if the muving parmy sheses that theree is no

gerune slispule as Lo a0y matarial fact and the moving party is colicfed to judgment az a

. matter ot law” Anz R CoeF Rule 3600y sae aite Doboon v Gramd Irters Brogh, (F

Locomedive Fagmeers, 10| Atz 53], 506, 421 1 .2d 32 325(1966). “Ewven whote the facts
are: nol disputed, sumwnary judernent s improper i the evidence of record does ool
defrongirate that 10¢ movank s eotikled to udgment 25 & rmader of law,™ Cine of Tesmpe v,
Srate, 237 Ariz 360, 363, 351 FAd 367, 370 {App. 2013 (gunting Comerica Bask v
Mohmoodi, 224 Ariz. 289, 291, 220 P34 1031, 1033 (App. 201400 e moving party hears

the: burden of providing undisputad admissibie evidenes thal would entitle it judament az a

-
d
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matker ol law." Waikins v Arpaic, 239 Anz 168, % L 367 P34 72, 74 [App, 20146},
Moreover, “attidavits that oalv sel Dok ullimale facks or conclusions of law can oeither
support nore defeat 2 motiom forr soomznary judprmenl,”™ Flerez v Sareeear, 185 Arviz, §21, 5246,
017 [2d ZE, 335 [19%)

The onlv concrete allegation within Detendants” professional neglizence cladim 13 thid
Flriills did ol oflam shmmaiion of 12z 1oyl prdement onoappeal. The use of self-serving
aftidavitz of counsel also do not warrant suptnary judpment on this basis, Flarez, |85 4n:.
al 520, U117 Tad al 255; wee alv Cemex Consd, Maierialy 5, LLC v, Falcone Bros, &
Arencigras, fme, 237 Az 236, 2450 P 38, 240 PAd 210, 219 (App. 2013 (a8 maotion tor
surrmacy judirent may nien be granied or denied when suppod ed selely by asell-serving and
conclusory affidaven™), Heve, the twa atbidavils that Defendants attach oo theis Response are
nothing more than an atempd to obsowre the date on which the alleged Jdarmazes thr tietr
professional negiigenes claim Beeame knosmte them o that 3t may suevive disnzissal in spite
ol Arienna case law poverning acorual uf this claim. See dogfoe F deriac 11 Commereicd
Evianr T O smpra, Ullimately, his either slds 1o oo subtracls from the deficieney of
this claun as pled, ard the Court should disregard these sxrancous matcrials in conzidering
Lhes fegal sufliciemey of the counterelums. Sroadfer at 5, 296 B5d o 87,

Meoreover, Defendanis themszlves note Ullat *'t]he coonterclaim makes clzar that the
vounlerelaimants” damages inchela lass of the £12 0000006 tfal venlicr™, Response al Page
Q. Iheir actenipe oo ohscurs the date of accraal nobaithstanding, by their omm admission, they

kenew or should have koown atthe conclusion of the Appeal that their claim bad accroed.
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C. Defendants’ Unjust Enrichment and Intentional Inflict of Ensoticnal Dist ress
Claims Arve Insufficient as Pled.

In their Responze, Iefendams do not addross Plaimifts arguments that their
intentional miliviion of smotiooael disiress aul uijust eocichnent lanns are isulieent Lo
satisfy Arizoma’s notice pleading sandaed. In reviewing the leal safficiency of a pleading,
the Courcmust consider only Ythe will-2led facts and all rensonable nczrpretarions of thesc
[acts" aned may ool “specolate aberat bypothencal fases that smaght solcle the {elaamans| to
reiel” Cuwllen v, dupo-Cheners ey Co, 208 Ariz 417, 419, 7 4, LR P 344, 343546
{2108},

First, the allegaticns that Defendants have leve:led require the Court to engage in 4
gLessg wane 4 Lewhal sondoct wnjustly sorched Mamtitfsa. AN Defendants have allesed
is zhat Plamtifis charged and collecled fees hal woere “nel eumed.™ Simiply stoeed, thees 35 ne
concrere Factual basis under which thia counterclaim con survive without bypothesicng
which speviliv [ees were ynreasonable or lagally illepitimate. Ceelien, 218 Ariz. a9 4, 184
PP.3d at 3£5.46. Although Defendants cite 1o Bule L2004 4= B O P for the proposibon
tha: the alicealions wilkin (heie courrerclain rne be taken zs wue, they Fadl o provide any
LONCTEIE supyairt s to bow merely alleging that Plaintiils m]l_r:-.:h:d nncarned focs wowhicl
they were notentitled saldsles Arisora’s rotice pleading stazglard.

Second. Defendants' intentional infhvdion of ¢metienul diistress counterclue 1a
gimilarby ineftectial. While Detendants argne in their Besponse that their damapgues clain

incivdes asscrtions “that ons o iLs ponvipals appeared foo omad argament a thait Court of




Appeals while intoreicatzd® and 1hal anclher 7 15 principals continoed o work on thiz matter
atier beingz cxpressly instrucred nol to do so,™ thew fail o acknowledge how these allegations
aluoe salisly lhe remaining <lements o by counlerclaim, Fesponse at ®24-1001; See
Watking v, drpein, 239 Arie. 168, 170-71,0 8,367 P53 72, 74-75 (App, ZHG) (a plaintiff
musl prose that “the dedendanl cauged sesvere ernatigmal disieess by exlreme snd ootrageons
conduct committed witl: the intenr to cavse emotional distress o with recklesz disregard ot
the: near-ceramly thal sueh ddisiress would resoli™l Worenver, Delandants also di naol
respond to Plaind ff5° contention thar this coanterelaim s hared by the statate of lienitations,
puriicualarly given s the Appeal detimativaly eoninated sehen the Arieong Suprome £t
dented reviea on July MWE 20150 Al of PMlambifs alleged conduct giviog rise Lo ths
countarclaim whus occwned outside the two-yesr hmtations period enshiimed m A RS, & 12-
SdZ{ANKD),  Accerdingly, this Court shonld Jismiss the second and thicd counts of the
Comierclwim.
IMI. CONCLUSION.

In light of the forcgeins, Plaustiffs respectiully request that Deivndants’ dlwes
counterslaims be dismnssed in theic entirery for tailure to clains upan which relied can be

aranted umcder Buly T RHE), Ariz B 00

* Plainoffs also note that the Court of Appeals’ opinien in Pesra i3 beveft of any suggestion
1har Plainkiffs engaged in any deficient or unacceptable conduct in briefing or arguing the
mulker on appeal, 23 Anz. 568, M3 P3d 438 Moceover, Defendants pever ciamucd
Plaiaitfs comenicted malpractice or that they argued at the Court of Appeals while
citexicated, which they adamantly denw, unbl after Planbiis broughl the inslant action
colicet the balance of lees g,
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RESTECTFULLY AUBMITTED this |3 day ol Auwgus,, 2015

Orizxinal of the foregeing fled

this 13" day of Azt 2018 withe

oy Connty Superior Cowt
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