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335 E. Palm Lane

| Phoenix, Az 85004

(602) 314-6811 -

g Cal@,RaunLaw com
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SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

KELLY MCCOY, PLC, an Arizona
professional limited hab111ty company,
Plaintiff,

V. _ " o
DESERT PALM SURGICAL GROUP,

PLC, an Arizona professional limited
liability company; ALBERT E. _
~CARLOTTI, Il and MICHELLE L.
CABRET- CARLOTTI husba.nd and WIfe
'Defendants

DESERT PALM SURGICAL GROUP, |

- PLC, an. Arizona professional limited

liability company; ALBERT E.
CARLOTTI, Il and MICHELLE L.

CABRET- CARLOTTI husband and wife '

: Counterclmma.nts
V. _ '
KELLY MCCOY, PLC5 an Arizona

No: CV2018-003112
ANSWER
AND _
COUNTERCLAIM

Assigned to thé.Honorable Karen Mullins

uty
6.




10 |}

11

12

14t

15

16

17

18

19

20
21
2
23
. "_2-4'

25

26

| deny and allege as follows:

13 |

professional limited liability company,
"MATTHEW-J. KELLY and JANE DOE
- KELLY, husband and wife; KEVIN C.
'MCCOY and JANE DOE MCCOY

. husband and wife,

- Counterdefendants. |

'-De'fend'ant's, through ce_un_sel._.undersigned,:-in re_snonse_ to n'_leintiﬁ’s Complaint, admit, I_ |

PARTIES AND JURISDICTION

.l. .De_fendants. nelJ_nit,. on infonnation_and-bel_i'eﬂ the alle_gations of Paragraph 1.
2. _D_efendants admit tne. ellegations of Paragraph 2
"3_. Defendants admit the allegetiens of Pai'agreph 3.
4, Defendants admit the allega:tion's of Paragraph .4
| | BREACH OF CONTRACT

.. 5. In response to Paragraphs 5 14, defendants a.fﬁrmatlvely allege that plamtlff has

Ino written fee agreement W1th defendants and therefore has no enforceable contract _w1th

defendants. ER] S(b), Arizona Rules of Professional Conduct

OUAN TUM MERUIT '

6. ln response to Paragraphs 15 =19, defendants afﬁrmatlvely allege that plalntlff -

has no written fee agreement with defendants and therefore has no elann for Quantum Meruit.

ER]I;S(.b), Arlzona Rules of Pfefessionel Conduct. -
o DEFENSES COMMON TO ALL COUNTS
_ 7. _. Plalntlﬂ’ s Complaint falls to state a olalm upon whlch rehef may be grantea Rule
.12(b)(6) Ariz. R Civ. P. | | | _
‘8. Plaintiff’s Complaint was filed in _vielation of Rule 11(b), Aan Civ. P
_ _ X : :
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: 9 . WHEREFORE havmg ﬁ.llly answered plamtlff 3 Complamt, defendants pray for _
B (a) an order dlsmlssmg plalntlff’s Complamt and that plamtrff take nothmg thereby,
- (b) for an award of taxable costs mcurred | | B |

| .(c) for sanctrons pursuant to Rule ll(b) and ARS §12- 349 and

I '.(d) for sueh other and further rehef as the Court deems Just |

o COUNTERCLAun

" In support of then‘ counterclalms counterclalmants allege as follows o

C100 . The admlsswns, denials- and alleganons of the precedrng paragraphs of thls S

Answer are 1ncorporated by reference

11. Counterclannants Albert Carlottl, MD and Mrchelle Carlott1 MD husband and

Wife,. reside in Au—stln, Tra\_fls County, Texas and Scottsdale, Marrcopa_ County, Arlz_ona. . |
12. Counterclaimant Desert Palm Surgi_cal Group is an Ariiona profes's:i'onal lirnited |

liabl-lity eorporation with its principal place of business in Scottsdale Maricopa .County, Ariz'ion'a..'

. 13._ _ Counterdefendants Matthew J. Kelly (“Kelly”) and Kevin C McCoy (“McCoy”)

are attorneys llcensed to praet1ee in Arizona and practlclng law in Phoenlx Marroopa County,

'Arlzona.

14, Counterdefendant Kelly McCoy, PLC (“Kelly MoCoy”) is an Arrzona lnmted
llablhty law ﬁrm wrth its pr1nc1pa] plaee of busmess in Phoemx, Marlcopa County, Ar1zona

15 At a]l_trmes material to this counterclaun, Kelly and McCoy acted on behalf of-

I their respective marital communities.

" 16. At 'all times material to this eo_unterc-lahn,_' Kelly and M_eCoy acted as agents,

owners. and employees of Kelly McCoy

: 1.7. ' Kelly McCoy is vrcarrously hable for the acts and omlssmns of Kelly and MeCoy
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COUNT ONE-—PROFESSIONAL NEGLIGENCE (ALL o

COUNTERDEFENDANTS [

18. : Countordefendants owed counterolalmants a duty of prov1d1ng Iegal serv1ces in a -

Competent- and. profossmna]. manncr in ac__:_co_rdance_ thh __standard of -care nnposo‘d. upon al

_reasonably prudent AIIZOI]& attorney

19: Counterdefendants heId themselves out as skllled in trlals appeals bankruptcy,- -

'commerclal 11t1gat1on and defamatlon '

20. " Counterdefendants lacked the skllls requn‘ed to. perform in accordance wfch the_ |
approprlate standard of care.

- _' 21. Counterdefendants falled to comply with the approprlate standard of care in their

’ representatlon of counterclaimants.

22, Countardefe_ndants proximateiy caused harm to fhe counterclaimants through
negligenco in their _repreaen'tation.. |

23, Damages proximately cansed by negligence of the counterdefendants includes,

bnt is not l-imited t‘o, the inaBility fo sustain a trial Qerdict of $12, 009 489.96 for the reasons stated-- .

by the Court of Appeals in Deserr Palm Surgical Group V. Petta 236 Ariz. 568, 343 P 3d 438

(ct. App 2015)

- COUNT TWO—UNJU ST ENRICHN[ENT

gALL COUNTERDEFENDANTS!

24, Tho admlssmns, demals and allegauons of the preoedlng paragraphs of thlS.
Answer are mcorporated by refcrence
25.  Fees charged and collected by counterdefendants were not eatnéd and must be’

refunded to counterclainants. _
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- 26. Cou'nterdefendants were t'mjustly enrich_e_d- by virtue of thei-r:_bi_lli_ng and _coll_ecting '

fees to Whloh they were not entltled

COUNT THREE—INTENTIONAL INFLICTIONOF EMOTIONAL DISTRESS

E COUNTERDEFENDANTS KELLY AND MCCOY o

270 The adrmssmns denlals and allegatlons of the preced1ng paragraphs of thrs o

'Answer are 1ncorporated by reference

i . :'-2 g Kelly and McCoy engaged in extreme and outrageous conduct
99, Keily and McCoy s conduct ‘was 1ntent10r1al and reckless
30 Kelly and McCoy knew that therr conduct would result in emotronal dlStI'CSS but -

engaged in this conduct regardless

31, ' The. conduct by defendant Kelly mcluded appearlng for oral argument atthe Court - -

32.  The conduct 'by McCoy included c'onti'nui'ng. to work_ and to bill on the Carlottis’

'matter aﬁer being spec 1ﬁca]ly and repeatedly 1nstructed not to do so.

_ 33. | Kelly and McCoy acted knowmg that then‘ conduet created a substantral I‘lSk of
srgnlfrcant harm. |
3 . :34. Kelly acted w1th an evﬂ hand gurded by an evrl m1nd
o35, McCoy acted wrth an evil hand gu1ded by an ev1l mrnd
a | 36; Counterclaunants are. entltled to punltwe damages n amount sufficrent to deter |
such eonduct in the future o | | |
B W}EREFORE countercla1mants pray for Judgment as follows
| (a) For compensatory damages in-an amount to be proved at trral
(b) For punltlve damages inan amount sufﬁclent to deter such conduct in the ﬁJture

(¢) For taxable costs 1nc_ur_’red;_
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* () And for such other and further relief the Court deems just.

E-Filed this 2 day of May, 2018

Copies E;Mailed to:

[Walid A, Zarifi -

Kelly McCoy, PLC -
340 E. Palm Lane, Suite 300

1o |Phoenix, AZ 85004

" DATED this 2 day of May, 2018

© CALVINL.RAUP,PLLC

" Attomey for. Defendantsx‘Counterclaunants

' Debus, Kazan & .Westerhéusen, Lid |

LarryL Debus
Co-counsel for Defendantstounterclalmants
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- DESERT PALM SURGICAL GROUP,

- PLC, an Ar1zona professional limited -

" Chris DeRose, Clerk o
" Elecironically Fil

5/3/2018 3:13:00 M
" Filing ID 931440

i Calvm L. Raup (004424)

Calvin L. Raup, PLLC
335FE.PalmLane -
Phoenix, Az 85004
(602) 314-6811-
Cal@RaupLaw com

[ Loy 1.. Debus 002037)

Lawrence L. Kazan (005456)
Debus, Kazan & Westerhausen, Ltd
335 E. Palm Lane '

Phoenix, Az 85004

(602) 257-8900 .
_LLD@DKWLawyers com

;Attomeys for Defendants/Counterclaimants ;

SUPERIOR COURT OF ARIZONA
COUNTY OF MARICOPA

. KELLY MCCOY, PLC, an Arizona | No: CV2018-003112
professional limited liability company, '

MOTION TO DISMISS .
S Plamtiff, ' AND
v. - MOTION FOR SANCTIONS

PL.C, an Arizona professional limited
liability company; ALBERTE.
CARLOTTI, MD and MICHELLE L.
‘CABRET- CARLOTTI, MD, husband and .
wife, -

Defendants.

DESERT PALM SURGICAL GROUP, | Assigned to the Honorable Karen Mullins

liability company; ALBERT E. _
CARLOTTI, MD and MICHELLE L.
CABRET—CARLOTTI MD, husband and
_ WIfe, )

- Counterclaimants,

b ¥¥#

" M. DelLaCruz, Deputy

2

FCourt
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_KELLY MCCOY, PLC, an Arizona
"MATTHEW J. KELLY and JANE DOE
KELLY, husband and wife, KEVIN C
MCCOY and JANE. DOE MCCOY
husband and vwfe, :

c Counterdefendants

Arrz R CIV P and ARS §§12 349 350, move to d1snnss for fallure to state a olann, o

for sanctlons for the v1olatlon of Rule 1 l(a) and for an award of attomey s fees and costs |

unnecessanly 1nourred to defend this act1on

MEMORANDUM OF POINTS AND AUTHORITIES

Plalntlff’s Complamt oontams two- counts Breach of Contract and Quantum_ 3
Memzt The Complamt references mult1p1e “retentlons” ‘and “engagement agreements
Nowhere is there any reference to the written agreement requrred by ER 1. S(b)

(b) The scopé of the representatlon and the basis or rate of the:
- fee and expensés for which the client will be responsnble shall

be communicated to the chent in wrltmg before or within a. |
- reasonable time after commencnng the’ representation, except

- when the. lawyer will charge 2 regularly represented ohent on
the same basrs orrate. - : :

o _Rule 12 b '6 Entltles Defendants to An Order D]Sl‘l‘llSSln Thls Case

The Complamt falls to state a clatm upon whtch rehef may be granted Ruie

12(b)(6), Ariz. R. CIV P In oonsrdertng suoh a motton the tnal eourt must take as true :

the allegatrons of the Complamt Mohave D:sposai Inc V. C:ty of ngman, 186 Anz

Defendants through counsel undersrgned pursuant to Rules 12(b)(6) and ll(a) o
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' .343 346 922 P. 2d 308 311 (8. Ct 1996) The Court looks only to the pleadlng 1tse1f and: '
con51ders only weil pled facts Cullen V. Auto Owners Ins Co 218 Ariz. 417 189 P. 3d-
'344 346 (S Ct 2008) Conclusnons unsupported by weil—pled facts are not con31dered -_ _
' -Id Stauﬁ’er V. Premxer Servzce Mortgage LLC' 240 Anz 575 382 P. 3d 790 793 (Ct .: |
: 'App 2016) In order to be upheld on appeal the Court must ﬁnd that the plamnff Would'
_not be entcltled to rellef under any facts susceptlble of proof Menendez w. Paddock Pool S

__Consrmctzon co, 172 Arlz 258, 836P2d 968, 971 (Ct App 1991) Itis the pleader sf" "

burden to 1nclude “a short and plam statement of the clalm showmg that the pleader is |

entltled to re11ef » Rowland v, Ke[log Brown and Root, Inc 210 Ariz. 530 115 P. 3d 124, 1

(Ct App 2005) In order to do so in this case, plamtlff must recite the exxstence ofa|
written fee agreement that comphes with ER 1.5(b), supra.
In Levme V. Harlason, leler Pir, Feldman & McdAnally, PLC ICA CV 0590, |

(Dec1ded 1/2 5/201 8 Pet1t1on for Review Pendxng, CV- 18 0068PR) plamtlff ] ack Levme |

'sued to recover contlngent fees without a written fee agreernent Like p]amtlff in tlns '

'_actrom he attempted to cover his overs1ght by assertmg a clalm for quantum meruu‘ The

actlon was. d1srn1ssed under Rule 12(b)(6) and afﬁrmed on appeal Th o Co it of Appeals'
pomtedout. L ' : R .

Although "recovery ‘under  quantum meruit p'resupposes_' -
" that no enforceable written or oral contract exists," 42
- C.L.S. Implied Contracts § 62 (2017); see also W. Corr. Grp.,
_ | Inc. v. Tierney, 208 Ariz. 583, 590, 4 27 (App 2004) (citing -
" Blue Ridge Sewer Improvement Dist. v. Lowry &Assocs Inc., _
149 Asiz. 373, 375 (App. 1986)), this does not mean the
. remedy is ava11able in every circumstance where no contract |
exists. "[E]qultable relief is not available when recovery at
law is forbidden because the contract is void as agamst-'

3
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' sanctlons), at *22.

_publlc pollcy " Landz V. Arku!es, 172 Arlz 126 136 (App
. 1992); see also Mousa v. Saba, 222 Ariz, 581; 587, 127 (App. .
_ o 2009) (denymg the plaintiff recovery in unjust ennohment for . - -
o performance of 1IIegal broker semces), Peterson v. Ana’erson,'_ R
155 Ariz. 108, 113 (App. '1987) (denying recovery fora .. -
. 'contract cla1m of an out-of-state attomey seekmg payment--_". B -
pursuant toa fee—sphtung arrangement ‘that required. himto ©
o praotlce Iaw mn a manner that was agamst pubhc pohcy)

| 'Fastcase, p. 4 1]8 (Empha51s added)

The Court prowded the followmg explanatlon of why pubhc pohcy demands a | o =

Wrrtten fee agreement between lawyers and ohents

_ 1[12 The Arlzona RuIes of Profess1onal Conduct are desngned U
*  to prevent harm and protect clients. See In re Zang, 154 Ariz.
134, 144, 146 (1987) (citing. Ohralik v..Ohio State Bar Ass'n,
436 11.S. 447, 463-64 (1978)). An oral ‘agreement for legal o
~ services may mlslead misinform, or conﬁ.lse the o '

"Pageo

client. See ER 1 .3, emt. 2 ("A written etatement concerning the

| . terms of the - engagement reduces the  possibility ' of _
_ mlsunderstandmg "). Moreover,. when an- attorney fails to

follow ER 1.5, one or both parties may later attempt to alter the

. terms of the representation and/or payment during the course g
- - of litigation. A client, dissatisfied with the outcome, may assert =~ R
" he was misled by an unscrupulous legal adviser and refuse to -

pay the agreed-upon -amount, or an attorney may spend more .
time on a case than anticipated and attempt to increase his -

. recoveryto offset those additional expenditures. Such dlsputes C |
- - devolve into self-serving recollections of how the agreement )
- was formed and what the parties intended at the litigation's

outset, As the disciplinary judge stated in the course of separate ..
proceedlngs_agamst Appellant in connectlon with this matter, ~ -

~ER 1.5 "avoids precisely the .chaos in the attorney chent'_.'_ o
relatlonshlp [that Appellant] brought by seeking to-obtain a
division of the fees contrary to the ethical rules.” See In re

Levine, PDJ 2017-9033 (State Bar of Arizona dlsc1p11nary'
proceeding “Aug. 25 2017) (de01510n and order imposing
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i _Sanction_s are now 'appropriate under Rule 11(b) and ARS §12-—_350:
% Atb HOT AR e _ |

' The Court also pomted out that the fallure o document a fee agreement is a

v1olat1on of the Arrzona Rules Profess1ona1 Conduct

__11 13 Reducmg a fee agreement to Wr1t1ng nlt1mately protects L
- both the attorney and the client i inthe eventofa fee dispute : and . .
secks to avoid unnecessary litigation. ‘Appellant did not
“embrace -these -protections when he undertook the Clients' = -
R representatron His actions violated the - Arizona Rules of
~; - Professional Conduci; and his reliance upon the asserted -
= .exrstence of oral contingent fee and division of fee agreements o B
. are void as against public pohcy Therefore recovery in .
Y quantum meryit is not- available. ' . '

Levzne mvolves an oral ¢ ontmgent fee agreement Plarntrff Kelly McCoy

apparently alleges the ex1stence of an oral ho ly fee agreement That said, there is no.

: basrs to dlstmgulsh the Levine op1n1on because it does not turn on the nature of the_

representat1on It turns on the- absence of a writing in accordance wrth ER 1 5. Plamtrff’s
Compl'alnt farls to state a c.laun upon Wh1ch rehef may be -gran_ted.

Defendants Are Entltled to Sanctlons

Attached as Exh1b1t “A” is a letter from under31gned counsel for defendants to'

attomey Wahd Zarrﬁ, thc Kelly McCoy lawyer that 51gned the Complamt in thrs actlon

Exh1b1t “A” mcludes a request to w1thdraw the clann pursuant to the notrce provision ¢ of | |

ARS §12 349((:)

- C Attorney fees shall not be assessed if after ﬁhng an actron a
- voluntary dismissal is filed for any claim or defense withina ..
reasonable time after the attorney or party filing the dismissal .
knew or reasonably should have known that. the clalrn or
- defense was without substantial Just1ﬁcatron

M.r Zarrﬁ responded personally and conveyed his clients’ posmon “Go ahead and ﬁle . "
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- 12-350. Determination of award; reasons: factors * Co

. In awardmg attorney fees pursuant to section 12-349, the court"'; ;o

* shall set forth the specific- reasons for the award and may s .
_inchide the followmg factors, as relevant in its cons1deratlon S

.3 1. The extent of any effort made to determme the va11d1ty of a o
- claim before the cla1m ‘was asserted o - o
: 2. The extent of any effort made after the commencement Of:-' SN

,.an_action to reduce the number of claims. or defenses bemg' .
. asserted of to dismiss clalms or defenses found not to be vahd R

_ -"3 The ava1lab111ty of facts to ass1st a party in determmmg the :
) 'vahdaty of a claim or defense ' . L

- 4.The relatlve ﬁnan01a1 posmons of the partres 1nvolved

. 5. Whether the action was prosecuted or. defended in whole or _
- inpart, inbad faith. - _ :

._ - 6. Whether issues of fact determmatwe of the vahdrty of a L
' _party’s claim or defense were reasonably in conﬂtct ' "

7. The extent to which the party prevailed with respect. 0 the' o
© amount and number of claims in controversy

8. 'I‘he amount and conditions of any- offer of Judgment or
. settlement as related to the amount and condluons of the
ultimate rehef granted by the court '

| that the pleadmg bemg S1gned and ﬁled was substant1a.lly lack]ng in merlt Although -

: the Levme de01s1on was pubhshed less than 90 days ago, Rule 11 cases agalnst lawyers-'

have ex1sted for decades E g James, Cooke & H obson Inc V. Lake Havasu Plumbmg

7._& Fire Protecrzon 177 Az 316 868 P. 2d 329 (Ct App 1993); Boone v, Supenor-’ 3

R -Court 145 Arlz 235 700 P2d 1335 (S Ct 1985) Even applymg Boone s rather
220

' 11bera1 rule of, “a good fa1th behef formed on the basns of that reasonable 1nvest1gatlon

that a colorable clann ex1sts > (Id at 134 1) 51g111ng the Complamt in thls actlon v1o]ated |

Rule IT sanct1ons are to be 11nposed when a lawyer knew or should have known '_.' _ =




: 'f:_'-l ___:Rule 1 l(b) and Warrants sanctlons pursuant to ARS §§12 349 and 12 350 spec1ﬁcally, |
| -double damages of $S 000 plus attorney s fees and eosts mcurred to defend thrs actlon o

The Sub]ect Of The Levme Decrsron Was Dlscln]med For Thls Conduct

14

6]
5-3. 7 _.'_-_Of Arrzona, J ack Levme, Bar No 001637 Respondent » One of the counts resultlng__ 1
8 ._:111 further d1s01p1me—-to a 1awyer Well known to the State Bar Drsetplmaryt_'m
DR ?'Comrmttee—was the subject of the Levme 2 Harfason, Mrlier Ptrt Feldman &_";' S
| 10 " :McAnaZZy decrsron Thls case and the underlymg d1scrphnary order arose from conduct | R
S v1rtually 1de11tlcal to the events leadrng up to the case before th1s Court The Frnal. 3
S0 12 _ . 3
o Judgment and Order is attached as Exhlbtt “B ” This Order states:
A3 s |
| " In Count IH Mr. Levinie argued he “totally comphed with all the
- _requlrements of ER 1.5(e),” because “to date, there has béen no -
' 15 _ - division -of any fees between Respondent and. Attorney Jerry
ke . Krumwiede.” (Emphasrs in - original).- [Levine  Prehearing
1 6.. S " memorandur.] His argument fails. He seeks to obtain that which -
s *the ethical rules categorically prohibit under the facts before us. Mr.
1l o - Levine states he relies on the fee agreement the Erhardts srgned
B with M. Krumw1ede because it “expressly -authorized Mr. _
Cooag e 0  Krumwiede to associate counsel.” (Emphas1s in orlgmal) [Id] -
. N L :-"Such rellance is revealmg : S -
.19 o o
A Exhrbrt “B” at 20 (Emphasm added)
20 '
I he Order ooncludes w1th

. S :We find there was 1o ER 1.5 comphant approval in wrrtmg s1gned
22 . by the clients. "He may have had an informal relationship with -
' ' Krumwiede. But the language of the rule is clear and £X] 11crt The T

: 23 N | hent must agree “ini 2 Wl.’ltlr_lg srgned by the cl1en '
24 1 s | -Exhrbr_t “B_”'at'23 _(Emphasm add_ed) Lo
s . | i o

On September 28 2017 the Presrdmg D1sc1p1mary J udge pubhshed h1s ﬁndrngs:*"".'- _ _' "

3 "Lm PDJ 2017 9033 styled “In The Matter Of A Suspended Member Of The State Bar. L o
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Defendants Are Entltled To The Remedles Thev Seek

'2_3_- EFlledthls _day ofMay, 2018
oo

26 -Wéli_d A_'."_Z?.‘f.iﬁ_ |

: Calme Raup _
_ Attomey for Defendants/Counterclalmants '

__ .LarryL Debus R L
' _Co-couusel for Defendants/Counterclalmants_ -

| : Taktng all allegatlons of plamnffs Complam as true 1t st111 fa1ls to state a claun | | -

-_ 't__'upon wh1ch rehef may be granted Lawyers that ohoose not to comply thh ER L. 5 PR
1 carmot seek Jud1c:1a1 ass1stance to colleot unpatd fees In addmon, lawyers ﬁlmg cases :
-_.':3111 the Superlor Court are held to know not only the law but also the Rules of Cwll :
'._..-'Procedure Rule 1 l(b) unposes a duty to certlfy that a clalm of defense is supported by a
' .'-'both law and facts The Complamt 1n thlS act1on was ﬁled 1n wolauon of that rule I
_': Defendants are entttled not only to a d1sm1ssa1 ’w1th prejudlce but also to .sauctlohs to'. 1
_int:lude thelr fees, oosts and double damages up to the statutory max1mum of $5 000 ..

ThlS Court 1s respectfully requested o grant the rehef the defendants seek

. DATE_D this 3 day of May, 2018

_CALVINL.RAUP,PLLC

] De_bus,_ Kazan& WeSterhau'sen,. L‘t_d_f'. o
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1 Ke]ly McCoy, PLC _
[340E. Palm Lane, Suite 300 -
Phoemx, AZ 85004 S
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, .K_ELLY MCCOY PLC an Axlzona
107

| PLC, an Arizona professional limited
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. Walld A Zarifi (AZ Bar No. 024079)

'_."._(waZ@,l_celly-mecoy com) .-
© " Attorneys for '
Plaantnfﬁ’counterdefendants

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
' ]N AND FOR TI—[E COUNTY OF MARICOPA .

professwnal hmlted llablhty company, K No._CV20-18—20031_12'
P1a1nt1ff B [ - '.

N o - DEFENDANTS’ MOTION TO DISMISS |
DESERT PALM SURGICAL GROUP, | ANDMOTION FOR SANCTIONS -

Defendants _

| (Aasi gned to the Hon. Kar_en Mullins)

-Counterc_la1mants, |

Counterdefendants

Plalntlff Kelly McCoy, PLC an Anzona professmnal limited habﬂlty company (the |

“Flrm”) responds in- opposmon to defendants motlon to d15m1ss and mot1on tor]

'_sancnons Nelther motlon 1s Well taken and must be den1ed Alternatwe]y, to the extent B
| the Court finds that the F1rm s complaint faﬂs to state a claim upon Whlch relief can be

'granted the remedy is to allow the F1rm the opportumty to amend its complamt to assert
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12 alleganens are true, attacks the legal sufﬁc;lency of the complamt ). _The salient |
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19 | 'appea.l to the Ar1zona Court of Appeals Id at 1[ 7.

' the “rnagic language"’ defendants argue is nnssmg, -rather' than the Dra'conian remedy . of
dtsmlssal w1th preJudlce Thts response is. supported by the fo]lowmg memorandum of fo

;pelnts and authorltles .

MEMORANDUM OF POINTS AND AUTHORITIES

Relytng upen the Eth1cal Rules defendants suggest that the Fi nm has' failed to state -

cla1m for elther breach of centraet or quantum memzt Defendants arguments are_ o

o _w1th0ut merlt

A motlon to dtsm1ss pursuant to Al‘lZ R Cw P. 12(b)(6) is desngned to test the '.

. _legal sufﬁmency of the complalnt when acceptmg as true the allegatxons of the cemplalnt o
j_Parks v Macro Dynamzcs, Inc 121 Ariz. 517, 519 591 P.2d 1005 1007 (App 1979) “Al

_Rule 12(b) monon to d1sm1ss fer failure to state a clatm, whlch assumes the complaint’s| -

-' alleganons of the Firm’s eomplalnt include:

- . Defendants “retained the Firm” to: represent them in state court lltlgatlen

Idatqs.

. Defendants “retained the Ftrm” to represent them in related banl{ruptcy .

'proeeedlngs Id. at 1] 6.

. Defendants “yetained the Firm” to represent them in connectlon w1th an|

R The Flrm “performed legal serv1ces” on behalf of the defendants in all three o

_ :matters 1d atq 8.
2|

. Defendants “faﬂed and refused to pay all ameunts due and owing for|
services. rendered » Id at 1[ 9. | o ’

. '_ Defendants fatlure to pay for legal services “has resulted in a matenal

_ 'breach of the engagement agreement between the Firm and [defendants] > Id. at 9 10.
6|

s “Ag a result of defendants breaehes of the engagement agreements, ‘the |

F1rm has incurred damages ”Id at q911-12.
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These allegat1ons, whlch are assumed to be true, set. forth the przma facze elements

'for breach of contract Chartone Inc. v, Bemzm 207 Anz 162 170 1[30 83. P 3d 1103
..1111 (App 2004) (breach of contraet c1a1m requn'es exrstence of contract breach of the _'
-._contract and resultmg damages) | _ | : |
Defendants further eonﬂate the marked d1st1nct10n between contmgent fee .
agreements and other engagement agreements between lawyer and cllent The case upon ;'
_Whlch defendants rely—Levme V. Haralson Mdier Pn‘t Feldman & McAnnaZy, PLC 7834 |
| __Artz ‘Adv. Rep 6 | P. 3d (App 2018)—-15 51mp1y mapphcable to th1s matter u
) _'.Levme mvolved a lawyer S effort to recover a contxngent fee in quanrum meruzr in al
.1'0 2 -'51tuat10n 1n Whlch he dld not have a written fee agreement s1gned by the cl1ents Id at *1 _I

;‘[[ 1. The Court of Appeals held tha i the absenee of a wntten fee agreement an

'_ attomey may not recover the quanrum meruzr Value of h1s servxces because unwrltten

'contmgent fee__greements are void as agamst public pollcy ” Id (emphasls added)

Accordmg to defendants no distinction exists between the unwritten contmgent fee

agreement in Levme and what defendants charactertze as an oral hourly fee agreement

'ﬁMotlon at 5 10 141 Defendants are incorrect. Contmgent fee agreements are treated|

umquely from other engagement agreernents Under ER 15(c) a contmgent fee

[a agreement “shall be i in a wrltmg signed by the client and shall state the method by Wh1ch o
_'the fee 1s to be determmed 2 .(emphasts added) Pursuant to ER 1, S(b) however non-{ -
S0 contmgent fee agreements do not reqmre a c11ent’s sxgnature—-rather, the lawyer need.
21|
22

only prowde to the client in wntmg “[t]he scope of the representatlon and the basis or rate -

| of the fee and expenses for wh1ch the client will be respons1b1e 2 ThlS is precrsely what B

the Fn’m did pnor to undertakmg defendants représentation. Notw1thstandmg, the Flrm
d1d recelve its engagement agreement s1gned by defendants '

Attached hereto as EXhlblt “A,” “B,” and “C” are the Wrrtmgs evrdenexng the fact

that defendants retamed the firm to represent them in the state court 11t1gat10n the

_ ! The Firm did not allege that the_'_ engagement agreements with the defendants were oral.
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"_-bankruptcy proceedlngs, _and the appeal respectlvely Moreover attachmg these
.documents to thrs response does not transform defendants Motron mto a ‘motion for .

- 'summary Judgment under Rule 12(b)(6), Anz R Cw P Matters outsrde the. pleadmgs .

- :agreements referenced in the Complamt are central to the complamt

| 'contract clarm because although it recewed a srgned engagement agreement from
defendants the Fn*m is. unable to locate the 51gned engagement agreement The 1nab1hty L

'to locate the s1gn.ed engagement agreement however, is not fatal to a cla1m for quanrum o

_ of those services, and defendants at least partlally performed their- payment obl1gatlon for|
j .those services.
17 ﬁ_.P nor ARS. § 12 349 provide a ba51s to award sanct1ons The complamt ﬁled agalnst
1|
_r": 19 ._'ewdentrary support, and was not brought w1thout substantlal Justrﬁcatlon—l e groundless ;

3..and not made in good faith. Defendants ‘have. sunply fatled 1o honor their payment_ '_

_.actlon, the Firm- requests leave of court to ﬁle an amended compla.lnt to remedy any|

_percelved error in onglnal pleadmg Dube v. L:kms, 216 Arlz 406, 415 1[ 24, 167 P.3d

1| “do . not mclude matters that although not appended to the complamt, are central to the _
: complam » Workman V. Verde Wellness Cz‘r Inc 240 Anz 597 602 1[ 13 382 P. 3d f
.'812 §17 (App 2016) (cntatxon omltted) rev1ew demed (May 24 2017) The engagement .

The Frrm also asserted a clalm for quanmm meruu‘ together Wlth a breach of| -

meruzt where the scope of the representatlon and bas1s for the fee was provrded in wr1t1ng

'to defendants the legal services were actually performed defendants recerved the benefit|

Fmally, defendants claim for sanctlons is spunous Neither Rule 11, Atiz. R. Cw |
defendants for recovery of unpard fees was - not: brought for an 1mproper purpose, has
obligations and the Frrm is entitled to recover the value of the servnces it prov1ded over a -

several year t1me span

CONCLUSION Lot e

" The Firm. has stated a clarm for both breach of contract and quam‘um meruzt '

_:Defendants’ efforts to avond their obhgatlons to the firm are wrthout merrt Nevertheless, oL

to the extent the Court belreves that the Firm has fa11ed to. state a clarm for e1ther cause of |

4
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'Ongmal e-ﬁled and a copy
-maﬂed th1s 22nd day of May 201 8 to:-

93, 102 (App 2007) (“Before the tnal court gra.nts a Rule 12(b)(6) motlcn to dismiss, the
.-.i'non—movmg party should be glven an opportumty tc amend the compiamt if such -an}|
a.mendment cures its: defects ” (citation omltted)) Fmally, defendants have failed to
-.demonstrate w1th even a. m0d1cum of ev1dence or- argument tha,t any sanctlons are|

1 :'approprlate Defendants mct10n must be denied in 1ts entlrety

RESPECTFULLY SUBMITTED this 22nd day of May 2018
| | KBLLY McCOY PLC

By /s;’ Walld A Zarlﬁ
- Walid A. Zarifi -
' 340 E. Palm Lane,’ Su1te 300 _
- Phoenix, Arizona 85004 P
Attomeys for Plalntlffx’Ccunterdefendants

Calvin L. Raup _
|l-and-
| Larry .. Debus

| Lawrence IKazan -
iDebus, Ka.za.n & Westerhausen, Ltd

g _335 E. Palm Lane _
_Phcemx, AZ 85004 :
| Attomeys for Defendantstounterclaunants _

| .;‘"S_/I_ Wa-lid'A. Zarifi




