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Calvin L. Raup (004424)
|

Calvin L. Raup, PLLC

335 E. PalmLane

Phoenix, Az 85004

(602) 314-6811
Cal@RaupLaw.com

‘|LarryL. Debus (002037)
Lawrence I. Kazan (005456) -

Debus, Kazan & Westerhausen,
Ltd

335 E: Palm Lane

Phoenix,.Az. 85004
.

(602) 257-8900. .

PLD@DEWLANers:com
|

Attorneys forDefendants/Counterclaimants

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

KELLY MCCOY, PLC, an Arizona

professionallimited liability company,
Plaintiff,

Uz oe

DESERT PALM SURGICAL GROUP,

PLC, an Arizona professional limited

liability company; ALBERTE.

CARLOTTI, III and MICHELLE L.

CABRET-CARLOTTI, husbandand wife,

Defendants.

DESERT PALM SURGICALGROUP,
_ PLC, an Arizona professional limited

liability company; ALBERT E.
CARLOTTI, WI and MICHELLE L.

CABRET-CARLOTTI, husband and wife

Counterclaimants,

KELLY MCCOY, PLC, an Arizona

Chris DeRose,Clerk.
***

Electronically. Fil

M. De La Cruz, Deq

F-Coutt,

bd ee
‘

uty
5/2/2018 5:07:00 HM

_

Filing ID931076

No: CV2018-003112

ANSWER
AND

COUNTERCLAIM

Assigned to the. Honorable Karen Mullins
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professional limited liability company,
MATTHEW J. KELLY and JANE DOE

KELLY, husband and wife; KEVIN C.

MCCOY and JANE DOE MCCOY,

husband and. wife,

- Counterdefendants.-

7
|

‘Defendants,throughcounselundersigned,in responsetoplaintif?s Complaint,admit,

|

denyand allegeas follows:
|

|

:

.

7
|

| |

|

PARTIES ANDJURISDICTION
‘1.. Defendants admit,on informationand belief, the allegationsof Paragraph I.

2. Defendantsadmit the allegations of Paragraph2,
|

3. Defendantsadmit theallegationsof Paragraph3.

4. Defendantsadmit the allegationsof Paragraph 4.

|

BREACHOF CONTRACT

5. In response to

Paragraphs5-14, defendantsaffirmatively allegethat
plaintiff

has

|ino written feeagreement ©withdefendantsand therefore has no enforceable contract with

defendants. ER1.5(b), Arizona Rules ofProfessionalConduct.

QUANTUM MERUIT

6. --. In response to Paragraphs15 — 19, defendantsaffirmativelyallege that plaintiff
|

jhas.no writtenfee agreementwith
defendants

and therefore has no claim for Quantum Meruit.

ERI.50),ArizonaRules of ProfessionalConduct.

DEFENSESCOMMONTO ALLCOUNTS
7.

Plaintiff
s Complaintfails to state aclaimupon whichreliefmay

be granted.Rule

12(b)(6),Ariz. R.Civ. P.

8. Plaintiffs Complaintwas filed in violation of Rule 11(b), Ariz. R. Civ. P.
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WHEREFORE,havingfully answeredplaintiffs Complaint, defendantspray for:

.
(a)an orderdismissingplaintiff'sComplaint

and that plaintifftake nothingthereby,

(b)foran ‘awardof taxablecosts incurred,
|

:

(c) forsanctions

s

pursuantto-Rule 11(b) andARS §12-349;‘and
: @ for suchotherandfurtherreliefas theCourt deemsjust.

|

cee

‘COUNTERCLAIM.
-

In supportoftheir<scclenecounterclaimantsallege as follows:.

~ 10. Theadmissionsdenials: and allegationsof the precedingparagraphsofthis |

Answerareincorporatedbyreference..

-

|

11. Counterclaimants,
AlbertCarlotti, MDand Michelle Carlotti,MD, husband and

wife,reside in Austin,Travis County,Texas and Scottsdale,Maricopa.County, Arizona.
-

12. - CounterclaimantDesert Palm Surgical Groupis an Arizonaprofessionallimited

liability corporationwith its principal place ofbus inessin Scottsdale,MaricopaCounty,Arizona.

13. CounterdefendantsMatthewJ. Kelly (“Kelly”) and KevinC. McCoy (“McCoy”)

are attorneys licensed to practice in Arizona and practicing law in Phoenix,MaricopaCounty,

|

‘Arizona.

14. - CounterdefendantKelly McCoy, PLC (“Kelly McCoy”) is an Arizona limited

liability law firm with its principalplaceof businessin. Phoenix, Maricopa County,Arizona.

15. _ At all times material to this counterclaim, Kelly and McCoy acted on behalf of

their respective marital communities.

22
|

16. At
all

times material to this counterclaim,Kellyand MoCoyacted as agents,

owners and employees of Kelly McCoy.
|

17, KellyMeCoy!
is vicariouslyliable for the acts and

o

omissionsof Kellyand McCoy.
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~~ COUNT. ONE—PROFESSIONALNEGLIGENCE(ALL

COUNTERDEFENDANTS)

18. | Counterdefendantsowed counterclaimantsa duty of providinglegal services ina |

competent. and. professional manner, in accordance with standard of care imposed upona]

reasonablyprudentArizona attorney.-

19. 2
Counterdefendantsheldthemselvesout as skilledin trials,appeals, bankruptcy,

commercial litigationand defamation.

20. : Counterdefendantslacked the skills requiredtoperform in accordancewith the |

appropriatestandardof care.

21.
~~

Counterdefendants failed to comply with the appropriate standardof care in their

representation of counterclaimants.

22.  Counterdefendants proximately caused harm to the counterclaimants: through

negligence in their representation.

23.
.

Damages proximatelycaused by negligence of the counterdefendants includes,

but is not limited to, the inabilityto sustain a trial verdictof $12,009,489.96for the reasons stated |.

by the Court of Appeals inDesertPalm Surgical Group v. Petta,236Ariz. 568, 343 P.3d 438.)

(Ct. App.2015).-

:

;

-
COUNT TWO—UNJUSTENRICHMENT

‘(ALL COUNTERDEFENDANTS)

24. - The admissions,denials and allegations of the precedingparagraphsof this

Answer are incorporatedby reference.
| |

|

25. Fees charged and collected by counterdefendants were not earned and must be

refunded to.counterclainants.
—
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26. Counterdefendantswere unjustly enrichedby virtueof their billingandcollecting
|

feestowhichtheywerenotentitled.
COUNTTHREE—INTENTIONALINELICTIONOF,EMOTIONALDISTRESS

rmCOUNTERDEFENDANTSKELLYANDMccoy)
27. ‘Theadmissions,denials.andallegations of the precedingparagraphsof this

a Answerare: incorporatedbyreference.

ee 28, ‘KellyandMcCoyengagedi in extreme and

J

outrageousconduct.
oo 29.

|

Kelly and McCoy’S condiict‘was intentionalandreckless.

30: -
Kelly

and McCoyknew thattheirconductwouldresultin emotionaldistressbut

engaged-tin this conductregardless,
-

|

31.
- The conductbydefendantKellyincludedappearingfor oral argumentat the Court

|

of Appeals
i

in whatappearedto the Carlottis to be an intoxicatedstate.

32. Theconduct by McCoy included continuingtoworkand to bill on the Carlottis’

matterafter being specifically and repeatedlyinstructednot to do so.

33, KellyandMcCoy:acted,knowing that theirconduct. created a substantial risk.of

significantharm.

34, Kellyactedwith an evil hand guided by an

n

evil mind.

35.

—

McCoy acted withan evil handguidedby an evil mind.

36. Counterclaimantsare entitledto punitive damagesin amount sufficientto deter|

suchconducti in thefuture.
|

|

|

WHEREFORE,counterclaimants
prayforjudgmentas follows:

(a) For compensatorydamagesi in-an amount to be proved
at trial;

(b) For punitivedamages1 in an amountsufficientto deter suchconductin the future;

(c) For taxablecosts incurred:
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s @).Andfor such other andfurther relief the Courtdeemsjust.

E-Filed this 2 day.of May, 2018

Copies E-Mailed to:

Walid A. Zarifi

Kelly McCoy,-PLC

340E. Palm Lane, Suite 300-

Phoenix,AZ 85004

DATEDthis 2 day ofMay,2018

CALVINL.RAUP, PLLC

~

Calvin L. Raup
Attorneyfor.Defendants/Counterelaimants

-Debus, Kazan & Westerhausen,Lid.

Larry L. Debus
_

Co-counselforDefendants/Counterclaimantsmo
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Filing ID 931440

CalvinL. Raup (004424) —

Calvin L. Raup, PLLC

335 E. Palm. Lane.
Phoenix, Az 85004.

(602) 314-6811...

Cal@RaupLaw.com

LarryL. Debus(002037)
Lawrence I. Kazan (005456)

|Debus, Kazan & Westerhausen,Lid
335 E. Palm Lane. :

Phoenix, Az 85004
(602) 257-8900:

LLD@DKWLawyers.c
com

Attorneysfor Defendants/Counterclaimants.

SUPERIORCOURT OF ARIZONA

COUNTYOFMARICOPA

KELLY MCCOY, PLC, an Arizona
|

No: CV2018-003112

professional limited liability company,
.

.

MOTIONTO DISMISS
os Plaintiff, AND

©

Vv. oo MOTION FOR SANCTIONS

DESERT PALM SURGICAL GROUP,

PLC, an Arizona professional limited

liability company; ALBERT E.

CARLOTTI, MD and MICHELLE L.

-CABRET- CARLOTTI,MD, husbandand .

wite,

Defendants.

DESERTPALMSURGICAL GROUP, Assignedto the HonorableKaren Mullins

liabilitycompany; ALBERT E. .

CARLOTTI, MD and MICHELLE L.

CABRET-CARLOTTI, MD, husband and

wife,
|

‘Counterclaimants,

FCourt
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-KELLY MCCOY, PLC,an Arizona

professionallimited liability company,

-MATTHEW.J. KELLY and JANE DOE
~ KELLY, husband and wife, KEVIN C.

MCCOY and JANE DOEMCCOY,
-

husband andwife,
~

Counterdefendants.fee

22|

Defendants,throughcounselundersigned,pursuant
to Rules.12(b)(6)and11@),

|

Atiz.R Civ.Pp.and ARS§§12-2 350, move
to dismissforfailureto statea‘claim,

-

forsanctionsfor the violationof Rule i1(a)and for

a

an. awardof attorney’sfees andcosts
|

unnecessarilyincurred to defend this action.
dle

MEMORANDUMOF POINTS ANDAUTHORITIES-

Plaintiff s Complaintcontainstwo counts: Breach of Contract andQuantum |.

Meruit.The Complaintreferencesmultiple “retentions”and “engagementagreements.”

Nowhereis thereanyreference to the written agreementrequiredby ER 1.5(b):

(b)The scopéof the representationand the basis or rate ofthe
|

fee and expenses for which the clientwill be-responsibleshall
be communicated to the clienti in writing, before or within a

reasonable time after commencing.the’ representation, ‘except
_

when the. lawyerwill charge a

regularlyrepresentedclient
¢

on.

thesame basisorrate.

Rule12(b)(6)EntitlesDefendantstoAnOrderDismissingThis Case.

| TheComplaintfails
to. state a claim:‘uponwhichrelief mayberanted,Rule

12(b)(6),Ariz. R.Civ.P.Inconsideringsucha motionthetrial court must take as true

the allegationsofthe Complaint.Mohave DisposalIne v."Ciof Kingman186 Ariz.
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343,346 ,922 P.2d308, 31116.Ct. 1996).The Courtlooksonlyto the pleadingitselfand
considersonlywell-pledfacts.Cullenv. Auto-OwnersIns. Co,218 Ariz.417,

189 P. 3d
-

344,346(S.
Ct. 2008).Conclusionsunsupportedbywelledfacts.are not considered

|

a; Stauferve PremierServiceMortgageLLC,240Atiz,515,382 P.3d 790,793(ct|

App.2016).Inorderto
beupheldon appealthe Court mustfindthatthepaintwould

Bot
be entitledto

reliefunderanyfactssusceptible.ofproof.
“Menendezv. PaddockPool |.

. ConstructionCo.,172Ariz.258,836P.2d 968,971 (Ct. App.1991).It-is thepleader’s
-

burdento include“a shortand plainstatement.of the claimshowingthat thepleader
i

is

entitledto relief.”Rowland.‘KellogBrownandRootIne., 210 Ariz. 530,115P.3d 124,

(Ct. App.2005). In order to do so in this case, plaintiff nia recite the existenceof a

written fee agreementthat complies with ER: 1.5(b),supra.

|

In Levinev. Harlason,Miller,Pitt, Feldman & ModnallyPLC, ICA-CV-0590,
|

Decided1/25/2018;PetitionforReview Pending,
CV-18- 0068PR)plaintitJack Levine

|

sued to recover contingent
fees without a written fee agreement,Like plaintiff

i

in this

action,he
e

attemptedto. cover hisoversightby assertinga claimfor
quantum

meruit.The

action was. dismissedunderRule 12(b)(6) and affirmedon appeal,The Courtof. Appeals
pointedout: |

Although “recovery under quantum meruit presupposes

that no enforceablewritten or oral contract exists," 42.
e

C.J.S. Implied Contracts § 62 (2017); see also W. Corr. Grp., oe

Inc..v. Tierney, 208 Ariz. 583, 590, { 27 (App.2004) (citing -

Blue Ridge Sewer ImprovementDist. v. Lowry & Assocs., Inc.,

149 Ariz. 373, 375 (App. 1986)), this does. not mean the

remedy is. available
i

in everycircumstance where no contract
exists. "[E]quitable relief

i

is not available when recoveryat

law is forbiddenbecausethe contract is void as against

3



mall

SOD
\o

10}

ppd

12

13

14

15 |].

16

17

18

19

20

21

22

23

24

25,

26

publicpolicy."” Landiv. Arkules,172Ariz.126,136 (App.
1992);see also Mousa v. Saba, 222Ariz.581,587, 27 (App.

.

2009)(denyingthe plaintiffrecoveryin unjust.enrichmentfor

a performanceof illegalbroker services);Peterson v. Anderson,
155, Ariz.. 108, 113App.” 1987)(denyingrecovery for: a :

contract claim of an out-of-state’ attorney seekingpayment.
-

pursuant to a fee--splittingarrangementthat requiredhim to’. hy
practice law

i

in.a manner:that was

againstpublicpolicy).
Fastease,Pp.4,"8.(Emphasisadded)

TheCourtprovidedthefollowingexplanationofwhypublicpolieydemandsapo

writtenfeeagreementbetweenlawyersandclients:
|

{ 12TheArizonaRulesof ProfessionalConductare designed
to prevent harm and protect clients. See In re Zang, 154 Ariz.

134, 144, 146 (1987)(citing,Ohralik v. Ohio State Bar Ass'n,
436. US. 447, 463-64 (1978)). An oral agreementfor legal
services may mislead,imisinform,or confuse the

Page'6
client. See ER 1.5, cmt. 2 ("A written statementconcerning the
terms of the engagement reduces the possibility of

misunderstanding."): Moreover, when an attorney fails to

followER 1.5,one or both partiesmay later attemptto alter the
—

terms of the representationand/or payment during the course

of litigation.A client, dissatisfiedwith the outcome, may assert
he was misled by an unscrupulouslegal adviserand refuse to

—

paythe: agreed-uponamount, or.an attorneymay spendmore. -

time on a case than anticipatedand attempt to increase his
recovery to.offset those additional expenditures.Such disputes.

_. devolve-into self-serving recollections of howthe agreement
was formedand what the parties intended at thelitigation's

outset.As the disciplinary judgestated in the course of separate
proceedingsagainst Appellant in connection with this matter;

ER 1.5 "avoids precisely the chaos in the attorney client
_ relationship [that Appellant] brought by seeking to-obtain a

division of the fees contrary to the ethical rules." See In re
-

Levine,PDJ 2017-9033: (State Bar of Arizona disciplinary
-

proceeding Aug.25, 2017) (decision
and order imposing —

sanctions),
at *22.
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The Court also pointed out thatthe failure to document a fee agreementis a

|

violationof theArizonaRulesProfessionalConduct.

: q13Reducinga ‘feeagreement to: writing. ultimatelyprotects.

- boththe attorney andthe client in the event of a fee disputeand.

geeks to avoid unnecessarylitigation. “Appellantdid not

embrace these protections. whenhe undertook: the Clients”

representation. His actions violated the Arizona Rules ‘of

--.. Professional Conduct; and his reliance upon the asserted -

- existenceoforal contingentfee and division of feeagreements
_- are voidas ‘against public policy. Therefore,recovery.

‘im.

oo quantummeruit is not available.

Levine involvesan oral contingentfee agreement,PlaintiffKellyMoCoy

apparentlyallegestheexistence of
an oral hourly feeagreement.1

Thatsaid; there is no

basisto distinguishtheLevineopinionbecause. it does.not turn on the nature of the

representation.It turnson the absence of a writingin accordance with ER 1.5: Plaintiff? 5

Complaintfails
to state a claimupon whichreliefmay

be granted.
Defendants

Are Entitledto Sanctions.

|

Attachedas Exhibit “ASisa letterfromundersignedcounselfor defendants1to

atiomeyWalidZarifi, the Kelly McCoylawyer. thatsignedthe Complainin thisaction.

Exhibit“A”includesa requestto withdrawthe claimpursuantto thenotice provisionof. | :

ARS

S12-349(C);

of. Attorneyfeesshallnot be assessedif afterfilingan action a

- yoluntary dismissal is filed for any claim or defense within a ..

reasonable time after the attorney or party filingthe dismissal
knew or reasonably should have known that.the claim or

oS defensewas without substantial justification.
Mr.Zarifi respondedpersonallyand conveyed his clients’ position:“Goaheadand file.eh

Sanctions

«

are now appropriateunderRule1 1(b) and ARS§12-350:
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_ 12-350. Determination of award: reasons: factors -

_ In awardingattorney fees pursuantto section 12- 349,the court
_

Shall set forth the specific reasons. for: the award and may
~ inchide thefollowingfactors, as relevant,in its consideration:

ep

1. The extentof any effortmadeto determinethevalidityofa : eee
- claimbeforetheclaimwas asserted.ca oe

2, The extentof anyeffort madeafterthecommencementof “
an action to reduce the number of claims.or defenses being %

: assertedor to dismissclaimsor: defensesfoundnot to be valid.
3. The availabilityof facts to assist a partyin

p determiningthe:ae
_ validityof a claim ordefense.

.

Les
4.The relativefinancialpositionsof thepartiesinvolved.
5. Whetherthe actionwas prosecutedor.defended,in

n

wholeor
_ in part, in bad faith.: ;

.
6. Whether issues of fact determinativeof the validity’of a

Party’S claimor deféiisewere reasonablyin conflict.
P

7. The extentto which thepartyprevailed with respect to the —
~

amount and. numberof claims in controversy.
8. The amount and conditions of any offer of judgment or

settlement as related to the amount and
conditionsof the .

ultimate reliefgrantedby the court,
.

Rule 11 sanctionsare to be imposedwhena lawyerknewor shouldhave known "|

7

that thepleadingbeingsignedandfiledwas
s substantiallylacking in merit.Although

.

theLevinedecisionwas publishedless than 90
days280,Rule 11 cases againstlawyers

haveexistedfor decades.E.g., James, Cooke& HobsonIne.v. Lake HavasuPlumbing

&Fire:
€ Protection,7 Ariz. 316, 868. P. 2d329 (Ct. App.1993),Boonev. Superior

ft

|| Court145Atiz.235,700P.2d1335 (S.Ct.1985),EvenapplyingBoone’S rather|

liberalruleof,“a

‘a

goodfaithbeliesformedon the basisof thatreasonableinvestigation,

that acolotableclaimexists,” (Id.at 1341) signingthe Complaint in this action violated
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RoleNeeandwarrantssanctionspursuantto ARS
S81

12- 349and12-
350,specially-

I doubledamagesof£85,000
0

plusattorney8feesandcosts:incurredtodefendthisaction:
-

“TheSubjectOfTheLevineDecisionWasDisciplinedForThisConduct.

OnSeptember28,2017the
:

PresidingDisciplinaryJudgepublished.hisfindingsae

inPDI-2017-9033,sled“InTheMaterOfASuspendedMemberofTheStateBar eb

:

: ofArizona,JackLevine,BarNo.001637,Respondent’
°

Oneof.thecounts
s

resulting:

ea ‘further
+

disciplineto a.lawyerwell‘knownto.theStateBar+Disciplinary:
:

| Committee—wasthesubjectoftheLevinev. “Harlason,Miller,PittFeldman&

Mednallydecision,Thiscaseandtheunderlyingdisciplinaryorderarose

>

fromconduct

virtuallyidenticaltotheeventsleadingUp.to the case beforethisCourt. TheFinal

JudgmentandOrderi is attachedas Exhibit“B.” ThisOrderstates:

In CountIIL,Mr. ‘Levinearguedhe “totallycomplied with all the
requirements of ER 1.5(e),” because “to date, there has been no

-

~ division of any fees. between Respondentand Attorney Jerry —

_
Krumwiede.” (Emphasis

©

in
~

original)... [Levine Prehearing
-

"

memorandum.]. His argumentfails. He seeks to obtain that which
_

the ethical rules categoricallyprohibit under the facts before us. Mr.

~

Levine states he relies on the fee agreement the Erhardts signed
~

with Mr. Krumwiede because it “expressly-authorized Mr.

-. Krumwiede to associate counsel.”
_ Emphasis

in
original).Ud)~

Suchreliancei is revealing.
Ce

:

Exhibit“3at20(Emphasisoo)
The Order concludeswith:

.

Wefindtherewasno ER 1.5 compliantapprovali in‘wititingsigned
-

by the clients. He may have had an informal relationship with
|

Krumwiede.But the language ofthe rule is clear and explicit.The.

7

glient
must agree “in

a writingsignedby theclient.an

a Exhibit“B” at 23 (Emphasis added)we
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23 le Filedthis____day of May,2018

Copies E-Mailedto:
|

WalidA: Zarifi

DefendantsAre

.

EntitledToTheRemediesThey
§
Seek

| Tekingalllegationsofplaintif?’sComplainas true,itstlfails to stateaclaim|
:

vponwhichreliefmay
‘begrantedLawyersthatchoosenotto complywithER 15 : o

oe

cannotseekjndiciaassistanceto. collectunpaidfoes.Inaddition,lawyersfingcaseses
.

inttheSuperiorCourtareheldttoknownotonly¢thelawbutalsotheRulesofCivil:
4

Procedure.Rule110);imposesa dutytocertifythat
¢

a claimordefenseiS supportedby|.

|

‘both| law.andfacts.TheComplaintin thisactionwasfilediinviolationofthatrule.
|

:

Defendantsareentitlednotconly’‘to:aisis withprejudicebutalsoto sanctionsto |
:

10y includeteefees,costssanddoubledamagesuptothe.statutorymaximum.of85,000.
|

This Court
i

is respectfullyrequestedto grant thereliefthe defendantsseek.

DATEDthis 3dayof May, 2018

‘CALVINL. RAUP, PLLC

Calvin|. "Raup
-

AttomeyforDefendants/Counterelaimants
Debus, Kazan &Westerhausen,Lidee

|

LarryL. Debus :

Co--counselfor Defendants/Counterclaimants|
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fKellyiMcCoy

|KELLYMCCOY,
P

PLC,an Arizona | -

|| professionallimitedliability company,
— |: No. CV2018-003112

liabilitycompany; et al.,

| DESERT PALM SURGICALGROUP,

|v:
:

KELLYMCCOY,PLC,an Arizona
professional

limitedliabilitycompany; et

la

ee ne oo
:

:

:
Chris DeRose, Clerk of Court

wee
ns

oe! .
;

*** Electronically Filed ***
:

. K.. Vega, Deputy
5/22/2018 1:20:00: PM

Filing ID.9366500

: PLC

340 E. PalmLane, Suite 300.
°

Phoenix, Arizona’ 85004
-

"Telephone (602) 687-7433

_ Facsimile (602) 687-7466

Walid
A. Zarifi (AZ Bar-No.

ee)
oo

-(waz@kelly-mccoy.com). .

ue

;

Attorneys for’

 Plaintiff/counterdefendants..

- INTHESUPERIORCOURTOF THESTATEOFARIZONAoe

IN AND FORTHECOUNTYOFMARICOPA

Plaintiff,
©

Wye es RESPONSE IN OPPOSITION TO |

DEFENDANTS’ MOTION TO DISMISS

/DESERT PALM SURGICALGROUP,
| AND MOTIONFOR SANCTIONS

PLC, an Arizona

professional
limited

‘Defendants.

(Assignedto the Hon. KarenMullins)

PLC, an Arizona professional limited

liabilitycompany; et al.

~Counterclaimants,

Counterdefendants,
"PlaintiffKellyMcCoy,PLC, an Arizona professionallimited liabilitycompany(the

|

|| “Firm”), respondsin oppositionto defendants’ motion to dismissand motionfor

sanctions.‘Neithermotion is welltakenandmust be denied.Alternatively,to the extent

| the Courtfinds that the Firm’s complaint failsto state a claim uponwhichreliefcan be

‘granted, the remedy is to allowthe Firm the opportunity to amend its complaint to assert)
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12 | allegations- are true,attacks
| the legalsufficiencyof the“complaint”). The salient
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: the“magiclanguage”defendantsargueis missing,ratherthanthe Draconianremedy .of

dismissalwithprejudice,‘This

response
is. supportedbytthe followingmemorandum of

|

Pointsand authorities.
"MEMORANDUMOF.POINTS ANDAUTHORITIES

- RelyingupontheEthicalRules,defendantssuggestthattheFirmhasfailed to state

a. claimfor: eitherbreachof. contractor quantummeruit.Defendants’argumentsare

‘withoutmerit.
A’motion todismisspursuantto Ariz. R. Civ.P, 12(0)(6).is designedto test

t

the

legalsufficiencyof thecomplaintwhen acceptingas true. the allegationsof thecomplaint,
. Parksv,Macro-Dynamics,Inc., 121 Ariz. 517, 519,591P.2d1005,1007(App.1979)CA

Rule.12(b)motiontodismissfor failure to state a claim,whichassumesthe complaint’s

|

allegations oftheFirm’Ss complaintinclude:

8 Defendants “retained the Firm” to represent them in state court litigation.

Id. at 95.
16

|

eo Defendants“retained the Firm” to represent them in related bankruptcy

proceedings. Id. at { 6.

° Defendants. “retained the Firm” to represent them in connection with an}

appeal
to the ArizonaCourt of Appeals.Id. at 47.

- TheFirm‘

‘performedlegal services”on

1

behalf of thedefendantsin all three”

| matters. Id. at 8.

. Defendants“failed and refused to pay -all amountsdue and owing for}

servicesrendered.”Jd. at {9.
° Defendants’failure to pay for legal . services “hasresultedina material-

‘breachof the engagementagreement betweenthe Firm and [defendants].
”

Id. at { 10.

26 |}.

.

- “As a result. of defendants’breachesof the engagementagreements, the |

Firmhas incurreddamages.»

Td. at 4 11-12.
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oe Theseallegations,whichare assumed to be true, set forth the prima facie elements

for breachof contract.Chartone,Inc.v, Bernini,207 Ariz.162,170,q 30, 83 P.3d 1103,]:

1111 (App.2004)(breach of contractclaim. requiresexistenceof contract, breachof the Ls

contract,andresultingdamages).

Defendants.farther’,conflatethe:markeddistinctionbetweencontingentfeePo

agreementsand otherengagementagreementsbetween.lawyerandclient.‘Thecaseupon
whichdefendantsrely—Levinev. Haralson,Miller,Pitt,Feldman& Mednnaly,PLC,783

| Ariz.Adv.Rep.6, P. 3d
_

__ (App.2018)—issimplyinapplicableto thismatter.
:

Levineinvolveda lawyer’Ss effortto recover.a contingent fee in quantummeruitin al.

10
|

situationin,‘whichhe did not havea written fee agreementsigned bythe clients.Id. at *1,

qi. The Courtof Appealsheld. that,“in the absence of a writtenfee agreement,an

| attorneymay not recover
the quantum meruit value ofhis services because unwritten

13

|

contingentfee agreementsare void as against public.policy.”.
Id. (emphasisadded),

“Accordingto defendants,no distinction exists. between the unwritten contingentfee

agreementin Levine and what defendantscharacterizeas an oral hourly fee agreement.

Motion at 5:10-14." Defendantsare incorrect. Contingentfee agreements are. treated

uniquelyfrom otherengagementagreements. UnderER 15(); ‘a contingent fee

agreement
“shall be

i

ina writingssignedby- the client andshall state the method by which
\tthe fee

i

is to be determined. oo”emphasis: added).Pursuant to ER 1.5(b),however,non-

contingentfee agreementsdo not requirea. client’s signature—rather,the. lawyerneed

onlyprovideto the clienti in writing “[t]he scope ofthe representationandthe basis or rate

ofthe fee andexpensesfor whichthe client will beresponsible.. ” This i
is preciselywhat

the Firmdidprior to undertakingdefendants’representation.Notwithstanding,theFirm

didreceiveits engagement agreementsignedbydefendants.

|

Attachedhereto as Exhibit “A,” “B,” and“<C” are
the writings:evidencingthe fact

that defendantsretained‘thefirm’ to representthem in -the. state courtlitigation,“the|

27 \}-

!

The Firmdid not allege that the engagement agreements with the defendants were oral.
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several year time span..

bankruptcyproceedings,and theappeal,respectively.Moreover,attachingthese

| documents‘to this.response‘doesnot transformdefendantsMotioninto..-a motion‘for|

[summaryjudgmentuinderRule12(b)(6),Ariz.R Civ,P. Matters.outsidethe.pleadings
|

“do.not.includemattersthat,althoughnotappendedto the complaint,are.centraltothe
|.

complaint.
”

‘Workman
\

vi VerdeWellnessCir,Ine., 240Ariz.597, 602,113,382:P. 3dme
812,817(App.2016)(citationomitted),review. denied(May24, 2017).The

e engagement
:

agreementsreferenced
i

in the‘Complaintare central to thecomplaint.
.

|

|

‘TheFirm‘also.asserteda ‘claimfor quantummeruit.togetherwithabreachof}

lI contractclaimbecause,althoughit received a ‘signedengagementagreementfrom

| defendants,theFirm
j

is unableto locate the signedengagementagreement.
The inability

to locatethe ‘signed.engagementagreement,however,is not fatal to a claim for quantum
meruitwherethe scopeof the representationandbasisfor the feewas provided in writing

todefendants,the legal services were actually performed,defendants. receivedthe benefit

ofthose services, and defendants at least partiallyperformedtheir paymentobligation for|

those services.
| |

*F inally,defendants’claim for sanctions is spurious. NeitherRule 11, Ariz.R. Civ.

|

|P., nor A-R.S. § 12-349 provide a basis to award sanctions:The
complaintfiled against

defendantsfor recovery of unpaidfeeswas not broughtfor an improperpurpose,has

evidentiarysupport,and was. not brought without substantial justification.e.
, groundless

rand - notmade in good faith. Defendantshave simplyfailed to-‘honortheir payment

obligations and the Firm
i

is entitled to recover the value of the servicesit providedover a

CONCLUSIONSEE ae a a

The Firm. hasstateda claim forboth breach. of contractandquantum‘meruit.

Defendantsefforts to avoidtheir obligationsto the firm are withoutmerit.Nevertheless,

to the extent theCourt believesthat the Firmhas failedto.state a claimforeither cause of|

action,the Firm
requestsleave of court to filean amendedcomplaintto remedy any

perceivederrori in originalpleading.. Dube v. Likins,216 Ariz.406, 415,q 24, 167 P.3d

4
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Original e-filed and a copy

93,102(App.2007)(“Beforethe trial courtgrantsa Rule 12(6)(6)motionto dismiss, the
| non-movingpartyshouldbe given an opportunitytoamend the complaintif such an}

amendment.cures.its: defects.”
_ (citation omitted)).Finally; defendantshave failed to}

demonstratewitheven a modicum of evidenceor. argumentthatany sanctions are

| appropriateDefendants’motion’must bedeniedin itsentirety.

RESPECTFULLYSUBMITTEDthis 22ndday'ofMay 2018.
ee

KELLYMcCoy,PLC

By/s/WalidA. Zarifi
“Walid A. Zarifi
340.E. Palm Lane, Suite 300

~ Phoenix, Arizona 85004. —

AttorneysforPlaintifi/Counterdefendantsve

mailed this22ndday of
May2018to:

44 |

Calvin L.L.Raup
~and-

Larry L. Debus
Lawrence TKazan .

: Debus,Kazan& Westerhausen,Ltd

335B.PalmLane
‘||

Phoenix, AZ 85004
_

| Attorneysfor Defendants/Counterclaimants

/s/ WalidA. Zarifi

23|).


